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IN THE HIGH COURT_ OF__LESOTHO
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In the matter of :

MAKALO SELIALIA
MOKQOTO MOLUOLLO
MOEKO RAMONE

J UDGMENT

e A g e e i A Tt —

The accused stand charged in counts 1 and I3 with
the murders af Thabo Ramoholi and Pitso Chalete respecti-
vely. The murders are alleged to have taken.place on
Sth September 1386 at Ha Mohale in the district of
Mokhoatlong. '

The accused are further charged with assault with
intent ton 4o grievous bodily harm tn Mnkhele Dama in
count IIT, to *'Mahlnmo Yengane in conunt IV teo Teboho
Doma in count V, ta *Matebonha Ramnhalil in count VI,
tn Tlala Ramohali in count VII, tn Mnhatane Moabi in
crunt VIII, ta Makafane Doma in gnunt IX and ta Khahliso

Nthn in cecount X.
They pleaded not guilty to all the above counts.
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However during the course of the proceedings the accused
were acquitted and discharged in respect nf counts VI

and X respectively.

The depositions at the preparatory examination were

admitted in respect of

P.W.12 Shadrac Yengane

.P.W.13 Filoane Ramokheseng

P.W.14 Joshua Ramohonli

P.W.15 Thabn Chalete
and P.W.17 Dr Iselborn including the past mortem reports
relating to deceased 1 Thabo Ramnhonli and deceased 2

Pitso Chalete,

The P.E. depoasitions of P.W.18 Dr Kanusah were also

admitted 'in regard to his examination of

P.Ww.4 *Mateboho Doma

P.W.5 Teboho Doma

P.W.6 Mokhele DomAa

P.W.8 Makafane Doma

P.W.11 'Maseala Mnhale
and P.W.19 Sekholomi Reamone.

The events which onccurred nn 5th September 198€
resuvulting in the deaths of deceased 1 and 2 and the
AssAaults on several cnmplhinants shown above toonk
place at the home of P.W.1 'Madlomo Yengane where there was
A stockfair at which both Sesontho beer and canned beer

were snld together with light meals.

The atmosphere was rendered even the more festive by
the playing of music to which the participants were dancing
in P.W.1's big rondavel. The source of the music was
deceased 1l's spAace-gram. Three liphts consisting of A
glass lamp placed on the table in the centre and two
candles placed at strategic ponints in the rondavel wall
generated a sense of well-being And supplied eneugh means
by which aActivities in there and actors could easily be

identified.
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It was during the course of the enjoyment deep into
the night that a complaint was lndged by accused 3 to
P.W.4 'Mateboho (the stock-fair - Chairlady) about P.w.2
Tlala who it was alleged had been insulting accused 3
and others calling them women thus preoveoking the distur--

bance of the peaceful atmosphere prevailing in there.

Even though P.W.2 denied ever insulting accused 3 or
anybody and even though P.W.4 never heard P.W.2 insult
anyone she nonetheless reprimanded P.W.2 and warned him
to gn and sit next to his brother deceased 1. P.W.2

deferred withnut protest te the instruction freom the chair.

It was when deceased 1 was tinkering at his space-granm
and facing towards the wall and away from accused 1 that the
latter dealt him a heavy blow at the back of his head with
a stick with the result that he fell to the floor. No
snonner had deceased 1 tried tn rise than accused 2 hit
him again an the head and was joined by acéused 1 and 3
in the assault of this deceased who then lay prostrate

on the floor.

In the fracas that ensued some peaple betook them-
selves under the tables and chairs while Aall lights went

out,

According to P.W.6 Mnkhele Doma accused 3 1lit his
tnrch and he was able to identify him by the red skipper
which this accused was wearing. The three accused then
made for deceased 2. Accused 2 then levelled a blow with
his stick at deceased 2 and fell him to the ground.
Deceased 2 tried tn rise but was belaboured by the three

Aaccused.

P.W.6 tried tn take a lnnk but was dealt such a
severe blow on the head by Aaccused 1 that he passed oul
and only came ton several hours: afterwards in the morning

after sunrise.

The c¢rown witnesses are adamant that none of the

deceased wAs armed with:anything when they were being
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assAaulted by the three Aaccused.

When pointed out to P.W.6 that in the court below he
said it was accused 3 and neot accused 2 who struck aczused
1 after the latter had been struck and floored by accused 1

he said accused 1 struck deceased 1 fnllowed by accused 2.

P.W.6 Aalso said that deceased 2 was first struck by
accused 3. When tald that at P.E. he had said when the
aocused were through with deceased 1 they made for
deceasgsed 2 who was hit by acoused 1 he explained that he
might hAave made a mistake but the truth is accerding to hisx,

that accused 3 struck deceasediz.

It appears that earlier in the evening Accused 1 had
had some quarrel with P.W.5 Tebohn Doma in the raondavel.
It appears nnonne else besides deceased 1 and P.W.2 Tlala was
present when accused 1 demanded of P.W.5 A stick which ha<d
been handed to him some two weeks previously for deco--
-ration with fused wire by P.W.5. Then accused 1 hit P.W.5
with a stick and felled him to the ground. Thereafter
P.W.5 left for his home and did not witness any of *thc
subsequent events. He went tn see a dactor the following
morning. It was suggested to P.W.5 that he was thus hit

for he had called accused 1 A rag. He denied this.

P.W.8 Makafane Doma lands support te the evidence of
P.W.6 to the extent that deceased 1 was not deoing anything
hostile teo any nf the accused when accused 1 hit and
Tfelled him to the ground. Further that the two other

accused jnined in the assault.

P.W.8 further testified that P.W.4 'Mateboho inquired
what the accused were doing belabouring deceased 1 and the
accused stopped assaulting him. But accused 1 aséaulted
P.W.4, P.W.8 then heard none nf the accused say "lon't
hit that one for she is my mother-in-law." Accused 1

heeded that remark.

When the torch had been lit by aAaccused 3 P.W.8

sustAained a stick blow to the right jaw delivered by
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accused 1, P.¥.8 sought refuge under the table.

P.W.2 Tlala Ramohnli said that he was called by P.%w.4
and reprimanded following A complaint that he had been

insulting accused 3 calling him and others women.

Then he saw accused 1 hit P.W.5 on the head and fall
him t» the ground. He didn't know why aAaccused 1 did tha<t,
Accused 1 was‘next to the door when this happened.

P.W.5 was hit again when he tried to rise. However he
ﬁanaged tn go outside. Nobndy tried to intervene when
this happened. In fact it is not clear according teo P.W.5
whether besides the deceased and he there was anybody elae
in there. First P.W.5 said there was nornne.‘ Later he

said there were peaple whn were seated by the rondavel wall.

P.W.2 sAaid that he saw the accused hitting another
person, Then degensed 1 inquired if the Aaccused were
fighting or not. Whereﬁpnn accuser 1 answered that they
were not fighting except that there was that boy Mokotsnlanc.
Then deceased 1 turned to attend tn his space-gram.

There and then and while facing away from accused 1 the
latter hit him with a timber stick and felled pLip.
Accused 3 then joined in the assault. P.W.2 pulled
deceased 1 under the tahle and rested the deceased's head
nn his lap under'that table. Accused 2 Aalsn joined in the
belabouring of deceased 1 while the latter's head was on

P.W.2's lap.

Then deceased 2 inquired
"What are ynu doing. Da you realige you have injured him."
Thereupon accused 3 said to decensed 2
"Your mother said T wnuld grow under the so0oil like a potatn.”
Saying these words accused 3. .struck deceased 2 on the head

with a stick.

P.W.2 said that the three of the accused then
belaboured deceased 2 like A dng that is being killed. He

sAaid lights went out whem deceased 2 was bheing assaulted.
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Then accused 3 was using a terch tn light up people for
purposes of identifying thnse destined to be assaulted.

One of those was Makafane whom P.W.2 saw being 1lit up and
there and then bheing assaulted. P.W.2 and other craouwn
witnesses said the accused did not appear drunk when they
engaged in this vicicus Assault Almnst on anyone that their

fancy was directed to.

P.W.2 was honest enough to tell the court that nene
of the accused assaulted him. It is the measure of his
honesty that although he testified that the accused
agsAaulted his brother deceased 1 to death he did not seck
tn have his nwn back by incriminating them falsely that
he alenhad suffered any beating at the hands of the accuzed

or nf anynne of them.

P.W.2 said he never saw deceased 2 hit accused 1 on
the head with a stick. He said he only saw when accused 3

hit deceased 2.

In respnuse to the suggestion that accused 3 hit
deceased 2 after deceased 2 had hit accused 1 P.W.2 said
he never saw that. Though cnnceding there was commotiaon
in that rondavel P.W.2 did not concede that it was possible

that the suggestion put tohim was valid.

It is however hard tn accept P.W.2's story in
preference to that of P.W.8 Makafane DomAa when it was
put to P.W.2 that he (P.W.8) said he was hit not by

Aaccused 3 but by accused 1.

P.W.2 said he did not know anybody by the name of

Mokaotsnlane,

P.Ww.3 Mahatane Moabi told the court that he was hit
by accused 1 when he tried to intervene on behalf of

deceased 1 after the fashion of P.W.A4.

To the suggestion that deceased 1 made for his stick
after he had inquired if the accused were fighting and was

replied tn by accused 1 who introduced the Mnkotsnlane fTactor
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into the events, P.W.3 said deceased 1 was not having or
hnlding any stick. He denied that accused 1 hit deceased 1
in self-defence. P.W.3 wAs adamant that accused 2 and
Accused 3 belaboured deceased 1 even if 'Madlomo said she
did not see them do so. But it should be remembered that
she testified that she kept on covering and unecovering her
face with her shawl during the conmmotion. She alsn said

she did not see Mokotsolane there.

Medical evidence with regard to injuries sustained by
the deceased shows that in both instances severe force was
applied in inflicting injuries which led to the deaths of

bnth deceased.

In respect of deceased 1 death is said to have been
due to general haemaorrhage. The skull was fractured and

there was subdural bleeding inteo the brain.

Regard bheing had teo the area of the injuries and
the nature of weapnns used the crown submitted that the
accused had the requisite intent for the crime of murder.
The crown conceded that the accused had taken drink but
the witnesses for the crnwn testified that the accused did
nnt appear drunk. In fact accused 1 said he was still
fresh and none nf the accused suggested that he was so
drunk as'nnt to Aappreciate consequences of his acts or what
he was dning. Moreover they were so discerning that
accused 2 realised that he should intervene in favour of
his monther-in-law 'Mateboho when she was being assaulter

by accused 1 who likewise heeded accused 2's intervention.

As for accused 3 it appears he devised a useful
strategy for purposes of enabling his colergues to identify
their victims in that he 1lit up the victims for the
purpose. A device which on all accounts invelves exercise
nf a discreet and discerning mind, thus not s0 beclouded
by alcohol as not to render him criminally liable as an
active participant in the unlawful assaults which teook place

after the lights had gome onut.
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The accused tried to raiae the defence of self-defence
but T fail to-understand how in the light of uncontrovertesd
evidence that from the start of the assaults they were next
to the danr actually standing in such a way as to impede

the exit of the occupants of that rondavel they did not go

out firgt,

I Aalso fail to underetand how accused 1 in the light
nf the fact that credible evidence shows that when he
hit deceased 1 the latter was facing away from him, cnuld
be heard to. say that he hit him in self-defence. Mare-
aver crgdible evidence shows that deceased 1 was not Aarmed
at ali. Equally the version of accused 2 that he struck
deceaséd 1 in defence of accused 1 cannot pass muster
hecAuse clear gvidence shows that when he Attempted
to rise from the insidinus blow dealt him by accused 1
deceased 1 was not armed. Thus I reject as palﬁably false
the version that deceased 1 posed any danger at all to any

of the accused for he was unarmed.

The fact that all the Aaccused decided tn give false
evidcnece in this aspect of the matter has the effect of
strengthening the version advanced on behalf of the crown

that three nf them jnined in the assault on deceased 1.

The fact that any of the accused was assaulted by tho
spurinus Meokntsnlane did not entitle them to Assault
deceased 2 who merely asked the accused if they did neot see

that they had injured deceased 1.

It seems that Accused 3 had hAaboured A grudge Aagainst
deceased 2 becrause decersed 2's mother is alleged to have
sAaid accused 3 would grow in the snil like a pntate. Asked
what accused 3 understond these words te mean he said he
did not know. Surely if he felt they implied that he would
come to snhe harm, he shouldn't have had any difficulty in

sAaying it. So clearly he apprehended no danger that these words could
possibly convey ar entail.
Accused 3's attempt at explaining away his act by

saying in trying to‘defend Aaccused 1 Against deceased 2 he
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hit him only once is given a lie tn by the medical
evidence showing that deceased 2 suffered more injuries

than could have been inflicted by just one blow.
D.W.4 Ntho's evidence was a useless tissue of lies.

The version given by the acCuéed in these proceedings
is inconsistent with their sworn testimony in resgspect of
their applications for bail. In this Court accused 3
sought to say he was arrested in respect of the assault
on deceased 2 yet in his application for bail in 1986 he
swore that he was arrested in respect of the assaults on

both decenased 1 and deceased 2,

Accused 2 when Aapplying for bail said he joined in the
fight. But in this Court he said he did not join in the
fight.

Accused 2 sanid after he was hit he passed ocut and when
he came ton he inquired who had hit him and accused 1 told

him he was hit by Mokotsnlane.

But earlier before the court adjourned on the
previnus Friday when asked if he inquired who had hit
him he sAid he did not know who had hit him hence his
failure to take any steps. Yet now that he has sought to
invoke the identity of the spurious Mokotasnlane he still
didn't proceed against him. Accused 2 has manifested lack
nf candour in this Court. He appears not to have
appreciated that evidence he gave before this Court in his
applicafinn iﬂ good ennugh for the court to have resort to

in testihg his credibility.

Likewise it had been suggested to crown witnesses
that accused 1 would say that deceased 2 hit him that's
why he hit deceased 2. But in his evidence in chief

Accused 1 did not back up.this premised version.

Accused 1 denied assAaulting 'Madlomo yet his counscl
said he would explain that he hit her because she was

holding him so as to enable deceased 1 to hit him.
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In fact to his rare credit accused 1 acknowledged
that he did not tell the court that deceased 2 hit him on
the head.

But immediately this acknonwledgement was followed by

A lepitimate question, namely:

"It is stranpge that you did not tell this to the
court yet you were acting in self-defence when
you hit deceased 27"

Accused 1'said
"T never hit Pitso (i.e. deceased)".

"This was an important issue that you couldn't have
forgntten. Your counsel further said you hit Pitso -7

I never hit him."

In this connection page 23 of my notes shows that

defence counsel put to P.W.1l Madlomo

"You saw deceased 2 hit accused 1 on the head -7
Nev
Accused 1 says deceased 2 hit him on the head -7?

I did nnt sece."

If was submitted on behalf of the crown that the
accused in meting out the assaults on the victims in the
rondavel were Aacting in concert. It was argued for the
accused that there was no proof that in fact they

acted in concert for common purpose has not been establisher.

But in my view there is ample Aauthority in R. vs
Swakala and Annther 1976 LLR. at 221, that agreement tn

commit A crime may arise on impulse and without prior

consultation.

It stands to reason therefore that it is not unheard
of that the accused acting on the spur of the moment can bc
sAid to have formed common purpose preceded by no prior

congultation among themselves.

The suggestion that accused 3 only 1it his torch for
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the purponse of picking up his way out of the rondavel
cannot stand in the face of credible evidence that
after the assaults he and his companinns were pacing
up and down in a fighting moad thué giving additional
chill to the occupants of that rondavel and those who

had cowered under the table and chairs.

However after some time the accused left and the

lights were put on by P.W.4. Attempts to make deceased 1

speak were to nn avail. It was later learnt that day that
he died at hosgpital. Deceased 2 died A day or two After-
wards.

I have no doubt in my mind that the crown has
discharged the onus cast upon it. 1 accordingly find
accused 1 guilty on Aall counts except counts VII and X.
Accused 3 found guilty in all counts except counts V, VIT
and X.

Bearing in mind that incontravertible evidence shnws that
accused 2 warned Accused 1 not to assault P.W.4 'Matebohn Doma
who is Aaccused 2's mother-in-law, it seems proper to
accept that accused 2 did not assnciate himself with the
assault on that complainant, fherefnre the charge of
assault with intent toe do her grievous bodily harm
has not been proved against him. He is Aaccordingly found
not guilty on count VI, Otherwise with regard to the other
counts he is found guilty in Aall of them except counts V,

VIT and X.

30th Feril, 1990.



ON EXTENUATING UIHRCUMSTANCES

In considering the question of extenuating
circumstances counsel far defence invited the court to
have regard to the legal position that the onus of
proving these- i8..on_tho. defenco.-on.n-balance of
prababilities.

In this .regarsd-hc_urged the acourt.to.have. consids-
ration of factrnrs which are not. tan remote but whichJ
~ have a bemring-on--the-wmoral _blaneworthiness . of the
accused bearing in mind that the test te be applied is

A subjective cne.

He acecordirgly cubmittod-thnt it is common cauvse
that on the day in gqguestion the. accusmed_had . taken liquo:
for A proetrocted._longth.of time,. to wit, freom. around the

nid-nfternoon.-nf. that day--till-acound nddnight.

| - He further invited-the court to-take inte. .account
thc-absenccno£~promoditnting@~TThgeeffecyhof_the abtsence
of premeditation waswhighlightéé in CRI/T/42/88
Rex_vs_Maghabe Kooala--{unreportod—hy-Talai—J.

He "alsn_urged-oun—thrco_onurt--to-Linvea_regard to the

‘existonoe.nf prwenntiondir the anhicctive_sonse.

“VWhile-on thasano-nncdir-toete.2eferred 'to the
finding -made..hy the -court in_the-vin-ti-ial ho- nenethe-
lesson—the-otirme bhand-onhaitied: that it. is--common cruse
that"accuaodma«wam~str1uﬂu:w?ﬂmyaJmmwﬁarby—whamsnever'djd
s0, be it-Makatoalame e aonacre~--<iBe. Having thus
stated. be _appenlcd—to.the--ooure-vhnle. judinial noticco
nf the fact that drunken people_nra.usually.-touchy and
inclinedntn~tnkemcxceptioﬂ~toﬁmnttcmgwnhichwthey‘would

ntherwise dgnare-uhen ininoi

He very rightly pointes..nut--that in_their misguided
Sensewﬂf“grinnnncemthey-embnrksdwmnmiheﬁe,assaults in =
misguirded belief thnt they.vere. acting _in.self-defence.
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He urged the court therefore to apply its mind
subjectively in coming tn the view that if deceased 2
struck accused 1 in full view of his cousin the latter
out of a sense of loyalty to accused 1 would be morally
nbliged to come to his defence. He urged the court to
Aaccept therefore on a balance of probabilities that

deceasdd 2 had struck accused 1.

I have taken all these submissions into account
and having scrutinised them bnth individually and
cnllectively have come to the view that even if when
taken singly they would not benefit the accused, howcver
their cummulative effect shonuld help palliate their
nffence and thereby deflect the impoasition of the ultimatle
penalty.

I accordingly find that extenuating circumstances do

exist in this case.



ON MITVYGATION

The court has heard submissions in mitigation,
It is stated that the nccused aAre young persons ranging
in age betwsen 25 and 26 yesars. They were drunk that
day and are of unzoghisticnted background. The crimes

committed weze not preomcditated.

In considering scntence the court is to ensure that
punishment should meet both the offence committed and the

interests of the society.

Counssl Tor the mccocused submitted that theirs can
best be deosgribed as drunken recklessness Aas opposed

to manifestatiocn of malicious intent to take away lives.

I would be failing in my duty if in considering the
interests of the ascused I should discard those of

sonciety.

It has been sard tnnt ntonckfairs are here to siay
and long punishments imposed in respect of offences
committed on ouch -accasiornc. tend not to serve any meaning-

ful purposc.

Houwever it is owved to the seciety that if imprison-
ment can serve as nerng of pratecting its members from
wanton extermination by drunkerds thon the longer the

drunkards  are kep? awsy from the socicty the better.

I have tolen dotu.ancsount the various degrees of
participation by {the individoal accused in the offences
of which thay have Lbeen convicted. Fortunately for the
accused it apnescs-the -offencens were .committed before

the coming” inte oficct .of the prescribed minimum sentencces.

Acceoxdingly sooused 1, 2 Aand 3 on count III are
each sentenced to 2 yearsg'! imprisenment. On .count IV
accused. I and-3. i ench.cenienced. to.l year's imprison-

ment. On count V. .only, acecusced-1l is aentenced to 1 year's
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imprisonment. On count VI accused 1, 2 and 3

Are sentenced ta ]l year's imprisonment each. On count

VIII mecused 1, 2 Aand 3 are sentenced to 1 year's imprisco..
ment each. On eount IX accused 1 is sentenced to 3 yenrs:
impriseanment; while accused 2 and 3 are sentenced ecach

tn 2 'years' imprisanment.

In respect of the murders:on count 1 accused 1 is
senteneced tn 13 years' imprisnnment while accused 2 and
3 are sentenced to 10 years' imprisonment each. On cournt
ITI Aaccused 1 is sentenced to 11 years' imprisoament,
while accused?lig soﬁtenced to 9 years' imprisonment ant

-mecuced 3 is sentenced tn 12 years' imprisonment.

Sentences will run cancurrently.

I L. ‘s

J UDGE,.

1st MAay, 1980,

For Crown 1 Misse Nku

Far  Defence : Mr Peete.



