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The Aapplicant . obtained a rule nisi nn 27th March
1990. In terms of that rule she was entitled to nave
items specified in paragraph 14 of her affidavit
released to the Registrar of this Conurt pending

finality of this application nn aor after the rcturn cata.

Tnday is the extended return date. Papers werc
duly filed on behalf af the respondent who jptends

npposing this application.

Counsel for the respondent raised a point in limineg

based on the respondent's contention that the applicant

The crux nf‘the respandent's contention is that
becAause the applicant is married according te customar:
law she cannat hold herself as heir in the face af the
fact that her deceased husband had male issue consisting
of three sons none of whom especially the eldest has bécn

joined in these proceedings.
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Cnuqsel faor ihe respnndent referred me to paragraph
(d4) of the notice nf motien vherein the Aappllicant prays

for an order

",..directing that she be {(declared) the sole
rightfui heir =and successor to the estate of the
late Potlake Tlhankana.™ '

BecAause the court was nf the view that even though
generally a client is held to bé an author aof all that
his legal representative does on his behalf, however -
in respect of drafting formal documents such aAs arders
prayed client mAy in certain circumstances be freed
from his liability unless it ig clear from the averments
in his affidavit that the ordor prayed could not have

emanated as nothing betraying this was canvassed therein.

According to Part 1 of the Laws of Lerothnli the
heir ia the eldest son nf the marriage where a man dies
and is survived by his widow and children any of whnom is

mAle.

Sectian 12 of this authority deals with circumstanzes

where the heir is a minor..

It was contended for the respondent that novhcre
in her affidavit has the applicant indicated that she
has brought this applicatien .on béhalf of the rightful
heir whn ordinarily should be her eldest son should
the son happen to have-been a minor when this application

wass brought -btefore Court.

It was further .contended that the applicant hagp
nnt stated whether it is because there is no male issuec
in the deceasecd's-family-that she has brought this

Aapplication.

In answer it.was subnitted on behalf of the applicant
that she is free.tn protect her family's interests in
circumstances where her children are minors. Thus it
wAas submitted she decided to protect her interest against

enchroachment by a member-of the Masiloane family. It was contended
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that she ecnuld not in gnod conscience stand by and let
the respnndent whon conhabited with the applicant's hushband

take her property .

Buttressing this argument the applicant’'s counsel
submitted that under custom when a man dies leaving
children who are minors the widow shoulders the
responsibility of running the family till the children
have come of Aage. It was pointed out that widows run
the estateas with the assistance of family members and
that in this instance the applicant runs it with the
assistﬂncelnf her mother-in-law. It was further sub-
mitted that it is not true that acecording to custom A
wnman married under custem is A perpetual minor. It
was pointed out that A widow's minority prevails only
until the husband's death. I do not agree with this
propogition for the simple reason that it is trite
custom that once the husband dies the heir steps inte
his shoes and shoulders the responsibility of leooking
Aafter the surviving widow out of the produce Aaccruing
from the deceased's e€state. If the heir is a minor the
pAaternal uncle or uncles take over As guardians.
Should these be wanting then it behoves the widow in
bringing proceedings to court teo disclomse the circums-
tances in which she dnes so. If the heir is A minor
the widnw is obliged in law tn sAay the capacity in which

-

she is bringing proceedings befnre court.

While it could be Aargued that the applicant’'s
prayer in (d) might be excusable _as .a product of form
or that the scant allusion to the suffering that the
aApplicant feared would befall her and her children
might be excusable eon the grounds that it could be
inferred from paragraph 14 of the applicant's
founding affidavit that she brought this application
only in A representative capacity, I am left in no doult
that no such excuse could avail in the face of the
applicant's averment in paragraph 12 that she was
introaduced to TEBA not only as the deceased's wife bul

A8 the *"gsnle heir and successnr in the estate of" her
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her 1n£e'huaband Potlakn TlhankanAa. Thus it is clear to
me that in holding herself as the sonle heir and successor
in the deceaaed'é estate she has overlonked the provision
of the law that the heir is the first male child whnse
interests she can only protect in a representative
.capacity rather than in the manner that leaves nn doubt
that she is, as in this case, acting in her persnnal
capacity. The point in limine is upheld. with casts on
party and- party scale.
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JUDGE.

25th April, 1990.

For Applicant Mr LebushA

For Respondent Mr Kambule.



