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IN _THE HIGH 'COURT OF LESOTHD

In the Matter of

1. AARON MOTLATSI TS'OSANE
2. .KHETHANG MOTSDENE MDTSEARE

JUDGMENT

Delivered by the Hon. Mr. Justice B.K. Molail
—.bn the 18t day of March, 1990.

The tuo accused are summarily charged with the -

crime of Faud alternatively Theft, on the following allzgnyt® o

“Upon or about the 30th day of July, 1987 and

at or near Meseru in the district of Maseru,
the seid accused, one or each or all of them
did unlewfully and with intent to defraud,
misrepresens to the Lesotho Bank that 8 sum
M20,000 had been properly deposited into the
savings account of the first accused, the szig
ARaron Motlatsi Te'opsane, account No. 200080527
which said account wes maintained at the mai-.
branch af the Lesotho Bank, and did thereby
cause the afficials of Lesotho Bank to credit T
said account of the first accused with the

sum of MZ20,000 from which -funds the first
accused be entitled to make withdrawals for his
benefit, and the said accused did‘by méans

of the sgaid misrepresentation induce the
Lesotho Bank, to its lgas and pre judice, ta
8llow the ssid first accused to make withdrawal
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from his savings account the sum of

M10,00 whzreas the ssid accused, when

they merz the aforessid misrepresentation,
well knsw that no proper and genuine deposi®
in the sum of M2ﬁ,DQD had been made into

the account of the first accused and that he
wes not entitled to make withdfﬂwals from iris
'savings account utillsing the sum of M20, 80010
which had been fraudulently dehcsited into

the savings accdunt of thé first accused; anu
thus the said aﬁcused did cammit the crime

of fraud."

ALTERNATIVELY

"Upon or about the 30th July, 1987 and at

or near Maseru in the district of Maseru,

the said sccused one or each or both of them.

did unlawfully and-intentionally steal from

the Lesotho Bank, the sum of M20,000 the

property or im the lawful possession of the

Lesotho OBank."

ihen they wire put. to them the accused pleadso nab

guilty to both the main and the alternstive ctharges. Tern
(10) witnesses were called to testify in support of the
crown case. The defence celled no witnesses to testify
on behalf of the geocused. However, No. 1 accused himsel?d
gave evidence on oath in his defence whilst Na. 2 accused
elected to remain silent and closed his case without saying

anything.

At the commencement of this trial only No. 1
.accused had & legal representaﬁive‘viz. Mr. T. Mde. No.2
accused appeared in person Bnd informed the court that h= Lod
expected to be repreaehted‘by Mr. Mda who, however, told the -

that the former had ﬁat briefed him.
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It was only during thu cross-examipnation of P.W.4, 'Mampabi
Mporosi, that Mr. Mda told the court that he had been
nroperly briefed end was, therefore, prepared to Tepresant

No. 2 accused as well.

It may, perhaps, be convenient to ﬁentiun at
thig juncture, that in the course‘uf his euidencé P.mnér
Maitse Mqiui, started reading from certain documents tneio
ding a cnﬁputer report which hed clearly not been prepavad
by him. T was asked by the crown counsel to look at the
computer repert. I, however, declined to do so and poinﬁEd
out that ! was not prepared to look into documents which e

not exhibits or handad in as such by competent witnessges.

In my view, it could never be uuefemphasised thav i
task of this court would be made mch easier if witnesses
were called in some sequence to testify in a trial. To
that effect an attempi should be made toa call first the
-uitnésaea who were competent to band in exhibits to'mhich
nther witnesses wouwld refer. Feilure to do so, would hbe
bound to end up in the court loocking et mattesrs
that mii_:)htl turn to be irrelevent with the resultent accusation iha

its Judgment was Influenced by such irrelevant metters.

I éas, however, subsequently sufprised to recelivs,
fFrom the nttnrneQ-General, s letter criticising me, so o
8peak, for the procedure I have followed on this issue.
The letter was copled to the Chief Justice and Mr. Mda ,
counsel far Nu,faccused° No bopy was adressed to No. 2
accused whu was not legally represented at the time.
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I must say in all the yesrs I have been on the e,
.I have never seen a judicisl officer, who is preciding wvu:
2 court case, being written an extra-judicial letter cri-
ticising the manner in which he is conducting the case-
If the Attorney-General were of the nﬁinian that there wic
anything irregular in the way in which the cese was being
conducted, he ought %o know what remedy was available tu.ﬁh:
Crown counsel and sccordingly advise him. I find it
totally unacceptable for a letter of this nature to be ad
dressed toia judicial officer, especially behind the back
of No. 2 accused who was, at the time, not legally repros=ntd

in this case.

Having saidthat much, I shall now proceed to dual
with the merits of the case. Briefly stated, the evidenc:
heard by the court wazs that of P.W.10, Rubipa Oaman, mhy
testified that she was employed by the Lesotho Bank and
attached to the Savings Account department of the Bank as
2 gavings Account check clerk. On 31gt July, 1987 she wey
:hecking the posting journal when she found that an amount
of M20,000 had been crzdited into the savings account No.
2000805216 of one Aaron Mptlatai Ts'opsane (A1) but thers
was no voucher covering it. The transaction appeasred to hovs
been computerised an 30¢th JUly, 1987 by clerk Np. 185 in

the Data control depariment of the bank.

P.W.10 then went to enquire from clerk No. 185
358 to what had happened to the voucher for the M20,000,
She and clerk No. 185 examined the latter's computer
print out or “tally" and found that the voucher for the

+ M20,000 had originated from the Fareign Exchange.departmanst
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of the bank. An enguiry from the accounbnt in the Foreign
Exchange Department of the bank reveeled that the deblt
voucher for the M20,000 was alsc missing. - On checking it
computer machiﬁe in the savings account department of

the Bank, P.W.10 found that an smount of M10,000 héd glrzady
been withdrawn from the savings account No. 2000805215

on the same day, 31st July, 1987. On the imstructions of iz
Bank Manasger, P.W.10 caused the remaiﬁing balance.in th2
savings account No. 2000805216 to be freezed immediately

and kept in her custady, taogether with the posting

journal which she handed in as exhibit J in her evidence.

In her evidence P.W.5, Thembile Dingiswaye, told fhal
court tﬁat since 1985 she had been employed by the Lesgine
dank as a clerk in the Data Department of the Bank. Her
official number im the bank was 185. As a clerk in her

‘department her duties included, inter alia, punching

{computerlsing) .vouchers made by vsrious departments of s Fanl

On 30th July, 1987 she was punching vaouchers
From other departménts of the bénk when No., 2 accused who
was one of the clarks in the Foreign Exhange Departﬁent
of the bank brought to her a bundle of vouchers from
that department far punching. UWhen he handed over the
vouchers No. 2 accused told her (P.W.5) to punch them
guickly as. one of his customers was waiting and wanted
to withdraw money. In reply P.W.5 told No. 2 accused
that she was unable to doa so as she was busy punching

vouchers she had earlier received from other departments
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- 6 -
of the bank. However, Na. 2 accused kept aon coming to haer

desk and asking that his vouchers be punched gquickly.

When st about 2 p.m. on 30th July, 1387 ghe
broke for lunch, Puw;5 had already started punching fhe
bundle of vouchers brought by No. 2 eccused. She left thiz
uouchefs together with other vouchers from various
departments of the bank and went for her lumch. At ebout
3 p.m. an the same day, 30th July, 1987, she returned to
her desk and continued punching the vouchers she had left
when she broke for lunch. She then took ;ll the vouchers sz
had punched ta the photocopying room. After she had phcto@
copied them she kept the photocopies in a cabinet in the dosrn
contrpl department and despatched the origimals to various

cepartments of their destination.

P.W.5 canfirmed the euldenEe of P.W.10 that on h.
following day, 31st July, 1987, the latter came to her and
snguired sbout the migaing voucher For'the amount of
MZ0, 000 which had apparently been credited into a certain
savings account nﬁmbar on the prevous day, 30th July, 1387.
F.W.5 then checked hgr computer print out pr "tally"

(Exh F) for the previous day, 30th July, 1987 and found

that she had, indeed, punched transaction No. 143 by which

an emount of M20,000 from maanacturera Hanova Trust Compsovy
account No. 9085050001 was to be credited into the savinns
account No., 2000805216 belonging to No.1 acrused. ‘The vouchur
covering that transaction had originated from the Foreign
Exchange Department but was not emongst the originsl vouchers

that were in the possession aof P.W.10.
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Thiﬁkigg tﬁat she might have ;nadvertently
d£spat§hed it to @ wrong department P.W.5 looked for th=
missing voucher in thz current ang pther departments of tiz
flank, but =211 to no auaii. She then luo?ed for its copy
in the cabinet where photucnﬁies were kept in the Data
Control Department. There was no trace of itL She
ultimately asked For‘and inepected all the pessbooks
currently used to drsw out vouchers in the Foreigm Exhangu
Department of the Bank. Again there wasz no trace of tho

missing voucher.

In the course of her inspectian of the passbooks
it came to the notice of P.W,5 that the clarks who used
them were each supplied with 8 set of three (3) passhooks
st a8 time., Whilst th=2 other clerks had submitted all their
sets of three (3) pagsbooks No. 2 accused had submitted oniy
two (Passbooks). P.W.5 pointed out that anamally to the

Foreign Exchenge Department.

On the following day, st Auﬁust, 1887, Np. 2
accused was off duty but his third passbaok (Exh B) uwas
handgd over to P.UW.5 by the Sub~Accauntant, one Mr. Mekars
who is, however, allegadly furthering his studies abroad
gnd cauld not, therefore, be celled s 8 witness in thig
trial. It is significant that P.W.5 was cross-examinec
by the defence counsel on this point and she told_the court
(under cross-examination) that according to him, Mr. Makerg
had found exhibit B hidden in one of No. 2 sccused's deszk
drawers. By cross examining the witness on it the defercs
counsel made a point which was otherwise inadmissible hearsay,

admlissible gvidence.
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It is, perhaﬁs, convenient to mention at this
stage that Exh B 1s ¢he stetionery used in the drewing out
of vouchers in the Fareign Exchange Department. It is in uh
form of a booklet. Each page or voucher thereof is
numbered and in triplicate. The first, ée;nnd and third
copies of w2ach voucher are, respectively, pink, yellow 2nd
white inm colour. In drawing out a voucher, either a pink,
or 2 yellow page is uszd, depending on whether the trangafss on
is for a dzbit or credit. The white psge is a carbon copy

that always remains in exh B together with either the pink oo

the yellow page, again depending on whether the transaction

- was fFor etther deblt or credit.

On examining Exhibit B, P.W.5 noticed that on pace
1339 thereof & voucher was drawn out to debit the manufasiura:
tanova Trust Company account Na. 9089050001 in the amouni nf
£B034-B1 (mt the rete of 331.41050) which was the eguivalent
of M19.999n99 ar M20,000, bruught to 8 whole number. The
gccount number to be ecredited with the amaunt of M20,000 uas
not disclosed.  However, the whpole transaction was cancellul

and three copies of vuoucher 13368 remsined in Exh 8,

As the transaction on voucher 13368 debiting the
manufacturers Henove Trust Compeny Account Na. 9089050001
with the eguivalence of M20,000, in sterling had been cancollacd,
#.4.5 expected it to be repeated on voucher 13369 or anv
other gubseguent voucher inm Exh B. It was not. Inatead sic
noticed that on voucher 13369 only the white copy remainzd
in gxh B i.e. nelther the pink nor the yellow copy femainedu
According to the white carbon copy of voucher 13369 im Exii O.

the transsction was crediting a certain account No. 9090015 2027
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with the amount of Mp2-57. P.w.5, therefore. expected %o
find the yellow debit page of voucher 13369 remaining in
Exh B, together with the white carbon copy. It was nat
there. She looked for the missing copies i.e. the pink
and fhe vellow copies, of voucher 13369 in all departmenis
of the Bank. She found, in the General Account Departmans
only the credit (yellow) copy (Exh G) but no trace of %5

debit ¢ Pirk ) copy of voucher 13369 of Exh H.

in her evidence P.W.4, 'Mampabi Moorosi, told thx
court that she was th2 Accountant in the Foreign Exchangz
Department of the bank., She remembered that on 31st Julv,
1987 P.W.10 showed her a computer report according to which
on 30th July, 1987 an amount of M20,000 Héd.been debited
from the manufacturers Hanova Trust Company aﬁcaunt No.
2089050001 and credited intn‘the savings account npumber
20000805215 belonging tao No. 1 accused. The relevant voucGan
which bad emanated From the Forelgn Exdﬁmge Pepartment mwﬁ
oupght to have accompanied the transacfinn was, hpuever

misaing.

P.u.4 immediately mounted an investigetion on the
matter by checking through the passbocks used in the Foreinn
Exchange Department but found no trace of the missing
voucher. 0On the fellowing day she was not on duty. Housvoie,
later in the day she went to her office to find out 1f the
missing voucher had bezn traced. It had not. 5She was
however, shown Exh B - a passbook used by No. 2 accused who
was one of the clerks in the Foreign Exbhange Department

and under her general supervision.
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P.W.4 confirmed the evidence of P.W.5 that the
examinatiuﬁ aof Exh B revesled that at page 13368 thereaf
a voucher was, on 30th July, ¢987, prepared and cancellead
debiting the manufacturers Hanova Trust Compsny Account
Np. 9089050001 in the sum of £6034-B81 st the rate of
331.4105 per £100 - uﬁich, converted intg Maluti currency
ampunted to M19,999-99 gr M20,000 rounded up to & whole
number. According to ihe message recorded on page 13358
of Exh B the instruction to debit manufacturers Hanova Twus.
Cumﬁany Account No. 9089050001 was communicated through =

telex dated 29th July, 1987.

P.W.4 furthzr told the court thst 2s she workst
with No. 2 accuéed in the same department she was positivrs
that the handwriting in Exh 8, particularly on voucher
13368 thereof, was that of No. 2 accused. 5She too testifiau
that as the trengection on voucher 13368 had been cancellizd
éhe expectsd No. 2 accused to have repeaieﬁ it on the
following voucher 13359 of Exb B. The transaction was,

however, not repested thereon or any other subseguent vouDhozo.

According te P.W.4 the procedure followed in hev
department was that gevery telex message recelved was phoin
Copied before it could be handed to the clerks far sctic:.
The phUtUCUﬁiEE of such telexes were kept in a file in @h=
Foreign Exchenge Depariment to maintain a record. After she
had rpund that sccording to voucher 13368 in exh B the inz-
truction to debit manufacturers Henova Trust Company Account
No. 9089050001 with the sguivalent of MZU,ﬁDD was by a telaw,
F.ll.4 went to look for a capy of the telex messege in tive

telex room. WNo such telex copy could be found,
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She then waited for the arrival of the monthly
atatement (Exh A) from Manufacturers Hanova Trust Company
to see if Lesotho Bank were, indeed, credited with the
amount of E£6034.81, UWhen it eventually arrived the statueman:t
reflected no such trensaction.

P, W. 4 confirmed the evidence of P.W.10 that an
the instructions of tﬁé Bank Manager the funds in No. 7

accused’s savings account Ne. 2000805216 from which an

amaunt af M10,000 had already been withdrawn were freezed.

In her testimony P.4.8, Kamchelo Mahooane, told tho
court that in July, 1987 she was a clerk attached to the
inquiry section of ths savings account department of the
hank. As such her duyties included making entries in th=
cuastomers’ sgavings account books 1.e. crediting customérs:
savings account books and up dating them. She recalled hhaw
on 318t July, 1987 Npo. 1 sccused éame to her counter and
handed aver his savings account book asking her to checgk &7
some money had been deposited into hig account No, 200080527
P.W.B checked on the buﬁputer and found that No. 1 accussd’
savings éccuuntAhad,; indeed, been credited with the asmou.s
aof M20,000 on the praviaus day, 30th July, 1987. Uuhen
she asked him where the funds came from, Ne. 1 accused
replied that he uwes, iﬁ fact expecting money from two
sources that he was unable to disclogse. Hpwever, aas sh=
weg satlsfied, from the computer screen that No. 1 accused's
account had been credited with the M20,000, P.W.8 up dated’
the savings account book by meking an entry of the M20,000.00
and the balance becama M20,098., She handed the savings |

account book back to No. 1 accused who then left her counsa

12/ In her .c..o.s



In her evidunce, P.W.9, Lebohang Putsoane, told uhiw
court that in July, 1987 she was slready e teller in iha
savings account deparﬁment of the Bank. 0On 31st July, 3937
she wes on duty at counter No.§ when she served No. 1
accused who wes withdrawing a huge amaunt of M10,000 from
his sgvings sccount No. 2000805216 . No.?1 accused hanczd
sver his éauings account baok (Exh 2) together with duly
campleted uithdrawal'slip {(Exh D). Uuhen she checked in
ooth the sauings account book and the computer machinéP
P.W.9 found that an amgunt of M20,000 had been credited
into Wo. 1 accused's savings account No. 2000805216 an &z
previous day, 30th July, 1987 and there was 8 balance of
}20,098. The account had, therefore, sufficient funds and
she sccordingly peid No. 1 accused the amount of mM10, D)
which he put into his brief case (Exh 3) and left. The

money was paid in R50 notes.

Snortly thereafter, P.W.9 heard P.W.4 enguiring
about & custamer who had withdrawn an amount of M0, 000.
She reported that she had just served No.1t accuéed who hzdd
withdrawn M10,000. The withdraﬁal slip with which she had
served Ne.1 accused was tesken to the Bank Manager whilss
- she herself was subsequently told to go and make a stateagn’

at the Maseru C.I.D.

P.w.7, Ida Phafane, testified that in July, 1987
she was already a check clerk in the Foreign Exchange
Cepartment aof the Bank, under the immediate superuisian
of both tha Accountant (P.W.4) and the Sub-fAccountant

({ir. Makara), As such her duties included, inter slia,
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checking the clerks in her department to ensure that svary-

thing was done correcily.

According %o P.W.7 the clerks 16 the Foreign

Exghange Department war2 a8t the msteriel time, Miss Phakisi,
Miss Makhaianyane and No.2 accused. They were each issuzd
with @ set of three(3) passbooks to carry out thelr work.
She conceded, however, that there was, at the time a fourih
clerk viz. Malipondo Wokoans who had recently heen employad
by the éank, She was not even sure that, 8s a new arrivzl,
Malipondo was at the time already authorised to use a pas’-
boaok.

In her evidenceg P.W.7 confirmed that on 31st July,
1987 therz was an information received from P.W.70 that =

voucher for g trangaction invelving an amount of M20,000

(O

from the Foreigm Exchange Department waa missing. Followin
the inFarmation.P,wo7 collected the passhooks that were
currently used by all the clerks in her department and
checked through them to find if there were any voucher
in support of the transaction 1nvoluiﬁg the M20,000.00-

There was no trace of any auch voucher.

According %o P.W.7 8ll the current passhooks were
normally kept by the clerks in their shelves or cubicles ¥oom
where she collected them. From the shelves of Miss Phakle:
and Miss Makhalanvyane she found and.cnllecfed all their gois o
three(3) pussbooks. fFrom No. 2 accused's shelf or cubinle
she, however, Found and collected only two passbooks. GSns
herself looked for No. 2 sccused's third passbook in the

department but all in vaein.
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However, o1 the following day, 18t August, 1587,
another passbook (Exiv B) was brought to her by Mr. Makava,
the Sub-Accountant who, for reaéuns already explalned in whis
judgmeﬁt. could not be called as g8 witness in this trisl.
P.U.7 also assured the court that as she worked with No.2
accused ;n the same department qnd was the one supervisinvg
his wark she knew his handwriting very well. UWhen she ias-
pected Exh. B she hed no difficulty, therefore, in identivvine

the handwriting therzin es that of No. 2 accused.

According ©to her, P.W.7 noticed that at.ﬁage
12368 of Exh 8} a voucher was prepeared and then cancelleu
by No. 2 accused. The message in that tramgsaction purpcricod
to have been telegraphic and related to a8 tramsfer of the
egquivalence of MZ0,000, in sterling, frum.ManuFacturers
Hanova Trust Company Account Number 9085050001. As the
transactican héd.been cancelled in voucher 13368, P.W.7
expected it to bé repepted in the next following vouchey
13359 or any other subaéquent voucher in Exh B. It was non.

Mowever, P.W.7 noticed an anomally in voucher
13369. According to the white carbon copy on Exh B No. ©
gaccuged had drawn oui 2 voucher debiting a savings
sccount No. 9090052027 with an amount of M62.57. GShe
told the court that, granted the transaction made in
voucher 13369 was for a debit only, the yellow creditcaony
aught to have remained unused in Exh E.. It was, houwevey,
missing together witih the yellow copy and only the white
cerbon copy réméinedc |

When a search for the twp coples (i.e.lthe
pink and the yellow copies) that had apparently been remsved

From voucher 13369 of Exh B was made, only the pink copy
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by which gavings - account = No. 909005 2027 was -beiug
debited in the amoun® aof M62-57 could be found in the.
storeroom, Thet was confirmed by P.W.6, Motebang Masik=z,
whe told the court thgt he wes the persaon in-charge of @i
storeroom at the Lesotho Bank. He handed the pink copy of
voucher 13369 es Exh G and assured the court that there nes

no trace of the yellow (credit) copy thereof in the storeroai.

P.w.,7 checked the computer report (Exh C) fraom ihe
computer centre and found that there was trensasction No.i:l,
by which the amaunt of M20,000 was, indeed, transferrec wom
account Number 9089050001 intg the savings account Numbe:
2000805215 . - As it was obvious from voucher 13368 of Exiv &
that it was No. 2 sceopaed who had handled & transaction in wirlz®
he wasg felsgraphically authorised to debit manufecturers
Hanova Trust Company account Number 9089050001 in the
equivalance of M20,000, in Sterling, P.W.7 praoceeded to
check in the telex room of the Foreign Excﬁange Departmain:
for a telex that supported such transaction. She checked
through the manufacturers Henova Trust Company file kép% oo
Foreign Exchange DeBartment° There was no such telex. In
case there was a2 migfiling, she alsc checked through all
the other files in the department but all to no avail.
when late: an the Bank statemént (Exh A) from Manufacturasrs
Hanova Trust Eompéﬂy arrived she tooc went through it and

found that nowhere did it reflect that it was debited ir 4o

-ampunt M20,000 or {ts equivalance in Sterling.

In his evidence P.l',1, Maitse Moloi, told the
court that he was the Bank Manager at the Lesotho Bank

in Msseru and his bank had dealings with manufacturers

16/ HENOVE eevvoowo



Hanove Trust Compeny in England. His evidence carrobroatad,
in as far as it is relevent, that of P.W.h, 5, 7 and 10. H3
told the court that when neither the telex message nar Lhte
voucher supporting the transsction by which the amount

of M20,000 was credited into Na. 1 sccused's savings
account Number 2000805216 from munufecturers Hanova Trusi
Company Accoumt Numbe: 9089050001 could be traced, he sut-

pected theft and consequently reported the matter to the polic:-

P.w.3, D/Spt. Rantsatsi confirmed that on 31st Jduly.
1987 he received, frum P.UW.1, 8 report es a8 result of whic:

he ingstructed P.Ww.2, D/Tpr Sekamn to commence investigatlich.

The evidence of P.W.2 wes to the effect that at
about 2 p.m. on 1t August, 1987 he proceeded ta the homz
of No. 1 sccused at Upper Thamae here in Maseru. He founri i@
not in and left & message that on his arrival No. 1 sccustr

should report himsel? at the C.I.D.

Later on the same day, 18t August, 1987 No. 1 anousa’
duly reported to P.ll., 2 at the C.I.D. where he was intervooaic-
by W0 Tomana, P/W N%ene, P.W.3 and P.W.2 himself. Follawing
his interrogation No. 1 accused took the police afFice%s n
his house at prer Thamae where he produced an amount

of M3,800-00 together with his savings sccount book and pass-
port. He gave the grticles to P.W.2 who in turn handed &ii=m
over to P.W.3 for custody. The pelice officers returned <o
their office together with Ne. 1 accused. The next day anc
following the informetion of No. 1 accused, P.W.2 procesded

to Lesothu Bank where he found Ne. 2 eccused. He toak Him
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to the C.I.D. whevs ke confronted him with Nu, 1 accused.
Following the explanation of No.Z2 accused P.W.2 proceeded

to No.1 sccused's brother, Moshe Taosane, at the village

of Upper Thamae. O0On the way to the villege , P.W.2 mgt
Mashe Tsasane and taak him to the C.I.D. where he canrnnt&d.
him with the tﬁﬁ accused. In ihe presence of the asccused,
Moshe gave an explapation and took P.W.2 and P.m.i to his
home uﬁere hé‘produced and handed over to the police officers
an amount of M2,400 which Had been hidden in 8 gsofer. Ths=
police offjicers took puaaeasiuﬁ of thg money end returned to

their office together with Mopshe Tsosane. Although Mash:

was cautioned and charged Jjointly with the twn accused the

charge against him wes later dropped on the directives of %ie

office of the Director of Public Prasecutlona.

As 1t hga already been.puinted out earlief, at ihe
end of the cagse Fﬁr the prosectulon, No.2 accused elected T
remain silent and close his case without testifying in his
defence. There i{a, hpwever, aniunchallenéed evidence,
adduced by the crown, to the effect tﬁat on 30th July, 1987
Nu,1 accused's savings account No. 2000805216 was crediten
in the amount of M20,000 from Manufacturers Henova Trust
Company Account No. 9089050001. The vnﬁcher supporting thai
trensaction had emansted from the Fereign Exchange Departmzn.
in which No.2 accused was ané of the clerks. He was, indeed,
the clerk who, on 30th July, 1987, bfnught g bundle of
vouchers from fhe queign Exchange Department to P.W.5 in +hz
Data BantrnllDepartment far punching or cnmputeriéing. Aftar
he had brought the vouchers to the Data Control Department

No.2 sccused kept on pestering P.W.5 that she should guickly
computerise them.
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to the C.I.D. whers e confronted him with No. 1 accused.
Following the explanation of No.?2 sccused P.,u.2 proceeded

to Na.1 accused's brother, Moghe Tsosane, at the village

of Uppef Thamee. On the uav to the village , P.W.2 met

. Moshe Tsosane and took him to the C.I.D. uhere he cnnFruntbn
him with the tweo sccused. In the presence of the accused,
Moshe gave an explanstion snd took PQm.z and P.UY.3 to his
home where he produced and handed over .to the police officers
an amudnt of M2,400 which had been'hiﬁden in a sofer, Th=
police officers took possession qf the hanév and returned o
thelir office tngéther with Mopshe Tasosane. hlthnugh Mashe |
wag cautiuned and charged Jjointly with the tuﬁ gccused - the
lcharge against him was later dropped on the directives of %he

office of the Director of Public Prosecutions.

As it has mlready been pointed out earlier, at the
end of the cese for the praosectuion, Nq.z accused elected ©n
repain silent énd tlose his case without testifying in nis
défence. There 16, however, an, unchallenged evidence,
edduced by the crown, to the effect that on 30th July, 1907
No.4 accuged's gavings accaunt No. 2000805216 was credited
in the amount of M20,000 from Manufacturers Hanova Trust
Company Account No. 908905 0001. Thé‘Quucher supporting thed
transaction had emanated from theanfeign Exchange Departmzn;
in which No.2 sccused was one of the clerks. He was,.indead,
the clerk who, on 30th July, 1987, brought a bundle of
vauchers fraom the Foreign Exchange Department te P.U.5 in tas
Data Contral Department for punching uf cnmputérising. Afier
he had trought the vouchers to the Data Control Departmen:

No.2 accused kept un'pesteriﬁg P.4.5 that she should guickly

computerise them.
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From her computer print out’ aor "Tally" (Exh F)

P.W.5 was positive that she had, on 30th July, 1987,
punched 8 transaction by which the Fureigh Exchange
Department was debiting Manufacturers Hanﬁvé Trdat Company
sccount Number 908950001 with the amount of M20,000 which
was to be credited-intu No. 1 accused's savings sccount
No. EDDDBD5215. The voucher supporting thaet transaction
had, however, disppesred athr the transactian had'heen

computerised and could not be traced anywhere in the bank.

As therg is no doubt Fhat the transaction bv whichH
the M20;000 was transferred from Manufacturers Hanova Trusi
Company Account No. 9089050001 into No.1 accused's savings
accauﬁt No. 2000805216 had emanated from the fForelgn Exchancea
Department uF{the bank the question for the determination of

the court is whether or not No.2 accused is the clerk whu

drew out the voucher which supported the trensaction.

In this regard there is, an unchallenged evidencs
that when all the passhnbks currently used in the Foreion
Exchange Department of the bank were checked, it was found
that {n his passbook {(Exh B) No.2 accused had drawn out vcucih:.
13368 by which he purported the;g was a8 telex mesgssage datwd
23th July, 1987 authorising transfer of the equivalance of
M20,000, in Sterling, from Manufaéturera Hamova Trust

Company Account No. 9089050001. No.2 eccused cencelled iisa

transaction on voucher 133g8. But as 1t appeared there
was a telex message dated 29th July, 1987 guthorising th=
transaction, that transaction ought to have been repeated

0N voucher 13369 which had misteriously & creﬁit page missiao,
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The transactfén was, however, neither repeated on voucher
13369 of Exﬁ 8 nor any subseguent vaucher thereof.  The
purported telex message of 29th July, 1587 suthorising
the trensaction could not be treced in the bank mor could
the ateatement from Manufacturers Henovas Trust Company
reflect the equlvalanée of M20,000, Sterling,uhich was to De
transferred thrpugh the Foreign Exchange Depasrtment of

the Lesnthp Bank.

Although No.2 seccused hed cancelled the transacuion
on vaucher 13368 it is to be observed that the amount af
MZD,DDﬁ or its equivaelence, in Sterling, was nonetheless
nurportedly transferred from Manufacturers Hesnove Trusti
Company Account Number 9089050001 into Ne.1 accused's
savings Account No. 2000805216. As voucher 13369 of the
Exh B was the only voucher with a miséing page, 1t seems
reasonable te infer that the missing page in vaucher 13363
was sureptitiously used to draw ocut the voucher which
supported the transacition involving the M20,000. On the
evidence No.2 sccused was the only clerk in the Foreign
- Exchange Departmént wine used Exh B. Indeed, he is the anly
clerk from that depariment wha, on 30th July, 1987, tnnk‘
vnucﬁera to P.W.5 in the Data Control Depertment. That
being so, I am of the view that the answer to the guestiar,
I have earlier posted, viz. whether or not No.2 accused i
the clerk who drew out the voucher in support of the
transaction,bv'which the M20,000 -wes transferred fram
Manufacturers Hanova Trust Company into No.?1 accused's

savings account must be in the effirmative.
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Coming now 0 No .1 eccused, he testified in his
defence and conceded ¢hat on 30th July, 1987 he was slrzady
pperating savings acunuht Ne.200080521¢ with the Lesothe

Hank here in Maseru. The account was on that day credited

in the amount of M20,000,

-In gan attempt to explain how his savings account
came to be credited with the M20,000, No.1 sccused told
the court thaet prior ta 30th July, 1987 he was emmployed
by Avis Rent-A-Car, a company deaiing with the hiring of
vehicles to people, especially tourists, in'this caountry,
ihilst working at Avis Rent-ﬂ—ﬁar.he met three tourists
from overseas, whO'wefe interested in glven him money which
he needed to build flats for renting. Although he wrote
their particulars in his diary No.1 accused no lunger‘
ramembered the names and addresses of the three touriste ao
that was an old affair. He anly remembered one of the
taurlats as jugt "David" whp later returned to Lesotho and
liyed in the village of Mohalalitoe here in Maseru. He,
however, did not know whzther or not "David" was still

living in the village of Mohelalitoe.

On 31st July, 19287 No.J accused went to the bank io
withdraw M20 froem his savings account Nn.‘200Q805216 wh ich
admittedly hed 8 belance of only M98. When he pfesented
his savings account book, passport and the cnmpletéd
vithdrawal slip to the teller, the latter esked him
whether be was expecting money from anywhere. In reply
Ne.71 accused explained thet he wes not sure if any of
the people (Tnuriats) he was expecting money from had

sent 1t. The teller then handed back all his documents
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saying his savings account book did not balance snd reguird
up dating. For thet reason the teller referred him to

anuthér desk, presumalbly the inquiry desk. He complied.

Whan he left the inquiry desk, No. 1 abcused
inspected and found that his seavings accnuﬁt book had beaen
-credited in the amcﬁnt of M20,000 giving him e belance of
M20,098. He immediately distroyed the withdrawal slip he&
had previously completzd for the amount of M20 and prepé&ray
another one (Exh D) by which hBIQEmanded psyment of MI0,000 .08
After it had been paid to him he put the MI10,000 in a briwtd

case and lgft the bank.

I

As his wife who usualiy kept his money was not ob
at home, No.1 accused.tunk MS,UDD‘tn his vnunger'brntherF
Moshe, for safekeeping. Out of the M5 ,000 that remainad
with him he kept M3,800 in his wardrobe and took the bslonc:
to @ casino where ha 2nd his friends carelessly sguandexed
It an gambling machings and drinks on the night of the sam:
day.

It is signifFicant that No.1 sccused does not know
the namea of the tourists who sllegedly promised him
financial aseistance. Nor, indeed, does he krow the
Cverseas countries af their origin. It is, however, worih
mentioning, in this regard, that until the commencement
of this trial, on 7th June, 1989, No.1 sccused wss on bhail.
It it were true that he had npted the particulars of the
trourists in his old diary, No;1 eccused had, therefore,
ample time to look for the diary which could have been

produced in support of his story. No such diérv hasa,
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however, been produczd snd No. 1 sccused merely contendet
himgelf with saying he did not know if his wife had

destrayed the diary as this was an ald affalr.

There is no dogubt in my mind that No.1 accused's

-story that he was pramised money by some unknown tourlstghas
no truth and 1t would have been e waste of time for the crown to follow

it. I accordingly reject it as felse.

Althounh he %o0ld the court that when he caeme
to the hank on 318t July, 1987 he wanted to withdrauw th-«
amount of MZ0 but a teller refused to serve him and instinad
referred him to the inguiry desk to have his savings
account book up dated, No.1 accused himself testifiled tiui
he did mnot know the ﬁallér nor, indeed, could he identify

her if.an identificstion parade were to be held.

It may, perhaps, be méntioned at this stage thaw
P.W.9, a teller st ths savings account department of thsz
bank, testified that where it wass found that a8 customer’s
gavings account book required up deting, the procedure
followed at the bank was .that the teller would first
serve such customer and then refer him to the ingquiry desk
for the up dating of his book. Her evidence was, in that
regard, corroborated by P.W.8, a clerk af fhe inguiry desic.
The evidence of both P.W.8 and P.W.9 did not, thérefore,
support No.1 accused’s story that when, on 313t July, 1987
he ﬁame to the bank to withdraw the amount of M20 8 tellex
he could not even knuw refused to pay him the M20 and
instead referred him to the inguiry desk to have his

savings account book up dated.
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Assuming, Tor the sake of argument, the correcinass
of his story tﬁat'uhen, on 318t July, 1987, he came to the
bank Np.1 accused wanited to withdraw nnly:MZD from his
savings account mhich'admittedly had, even before it was
credited in the amount of M20,000, a belsnce of M98, I find
it incredible that instead of paying him the smell amount
of M20 the unnamed teller would have referred him to the
inquiry deék thus causing him the trouble uf having to

cue in the line for {he second time.

In my view, what is sensible is thg crown evidmeuoo.
that in tﬁa morning of 31st Jduly, 1987 Np.1 accused came Lo
the bank, went straight to the inquiry desk and verified
that his savings sccount Number 2000805216 had heen creditzd
in the amount of M20,000 which P.W.8 duly entered in his |
savings account book. Only then did No.1 accused prepare
the withdrawal slip Ffor M10,000 and went to P.W.9, the
teller who, on the basis of the entry made by P..8 In i1in
gssvings account book, paid him the monmey. No.1 accused
never prepared 5 witihdrewal slip (for M20) which, aa_he'wﬂnﬁa
this court to belleve, he later destroyed. The haste in

which, the moment he realised that the huge amount of

M20,000 had been deposited into his savings sccount,
No.1 eccused withdrew M10,000 snd squandered part thereof,
leaugé no doubt in my mind that he knew fhat the money hed
not been lawfully acqﬁifad or deposited into his sevings
account.,

Although in-his testimony No.7 accused dented that,

apart from casually seeing him at the bank, he knew No.2
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accused, there uwas ample circumstantial evidence indicating
that he did know him.and in his denial he was, therefore, |
not being ﬁanest with this court. Na.2 accused had for examde .
on 30th July, 1987 caused M20,000 to be deposited into Na.1
accused's savings account No. 2000805216. In the marning of
the next day, 318t July, 1987, No.1 accused was already &t

the bank where he verified that the money had, in fact, baen
paid into his savings account. He immediately withdrew
M10,000 of which he carelessly spent part on gambling mschinzs
and drinks At = Céaino during-the night of the same day.
Indeed, P.W.2, whose evidence I can think of no good reason

to doubt, told the court that it was on the information given
by No.2 accused that he and other police officers started -
looking for Moshe Ts'osane who was admittedly keeping anocihaw
portion of the M10,000 that No. 1 sccused had withdrawn Vruam

the bank on 31gt July, 1987.

From the foregoing, I am of fhe view that prior tc
30th July; 1987 the two sccused did not only know each other
very well but hed designed 8 scheme whereby No.Z2 accused
was to fraudulently cause to be deposited into accused 1's
savings account No. 2000805216 money which the lat;er woulc
withdraw. 1I gimply do not see how No.2 accused could havz
known and depposited money into, No.71 accused's savings
account Ne. 2000805216 unless the latter had furnished

him with the account number for the purpose of carrying out theiv soveme

In pursuit of their fraudulent acheme No.2 sccused
purported there wes a telex messsge dated 29th July, 15987

authorising manufecturers Hanova Trust Campany account
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Na. 908905 0001 to be dzbited in Ehe a@hunt of M20,000, in
Sterling. To that effect he prepared s voucher on the
strength of thch P.W.H cpmputeriséd transection 143 which
was purpartedly crediting No.1 sccused's sauihgs acepuns
Npo. 2000805216 in the amount of M20,000 from manufacturersa
Hanova Trust company account No. 9089050001. On the basis
of the computerised transaction 143 No. 1 accused's

Smuings sccount No. 2000805216 wes, indeed, credited in ithe

@mount of M20,000 from which he withdrew M10,000-D0.

As 1t has been pointed cut earlier, there was never
a telex message authorising fhe drawing out aof the vouchor
in suppart of trensaction 143 which was caomputerised by
P.U.5. Assuming the correctness of my finding that the
telex message naver existed it must be accepted that the
voucher drawn out by No.2 accused in support of transaction
143 was & misrepresentation or a wilful perversion of the
truth ubuiuualv.made with intent te defresud the bank.‘
Indeed, acting on the misrepresentation of the accused,
tﬁe officials at the Lespntho Bank did credit No.7 accusedis
savings account No. 2000805216 in the amount of M20,000 4o
the pre judice of the bank. Again, assuming the correcinen:
of my finding that the two accused acted together or aider
gach other in the execution of this unlawful act, it mﬁst b=
accepted thet they are, on the well known principle of

comman purpose, egually liable.

In the result, I am Eatiafied that, taking the
euidepce as 8 whole, the -offence sgainst which they stand
charged in the main chargé has been proved beyond reagonsblz cuis:
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-1 would, in the circumstances, find both accused guilty as

charged in the main charge.
Both my assessers agree. -

SENTENCE : Accused 1 - 6 years imprisonment

Accused 2 - 7 years imprisonment

It is ordered that the M10,000 which is the
balance remaining in A1's Savings Account. book, the amount that
A1 produced from a wardrobe in his house and the amount that
was hidden in, and taken from Moshe's sofa must all be returned
to Lesotho Bank. JA1's Savings Account book together with its

1awful balance of M98-00 must be returned to him after the
necessary adjustments have been made therein by the Bank.

| /f Rl
ARl
B.K. MOLAI J

JUDGE

15th May, 1990.

For Crown : Mr. Thetsane
For Defence : Mda.



