CRI /T /34 A6

IN _THE HIGH COURT _OF LESOTHD

In the Matter aof

7. AARON MOTLATSI TS'OSANE
2. HWKHETHANG MOTSOENE MOTSEARE

JUDGMENT

Delivered by the Hon. Mr. Justice B.K. Molai
_._on the 1st day of March, 1930.

The two accused are summarily charged with the

crime of Faud alternastively Theft, on the following allzgzian.,

"Upon or about the 30th day of July, 1987 and

at or near Mageru in the district of Maseru,
the said accused, one ar each or all of them
did unlawfully and with intent to defraud,
misrepresent to the Lesotho Banrk that a sum
Mz20,000 had been properly d-zposited into the
savings account of the first accused, the szic
Rargn Motlatsi Ts'osane, account Na. 2000805241
which said account was maintained at the main
branch of fhe Lesotho Bank, and did thereby
cause the ufficlals of Lesotho Bank to credit itz
said account of the first accused with the

sum of M2(},000 from which funds the first
accused be gntitled to make withdreawals for hig
benefit, and the said sccused did by means

of the said misrepresentstion induce the
tesaotho Bank, to its logs and prejudice, tao
allow the said first accused to make withdrawal
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from his savings account the sum of

M10,00 whrreas the said accused, when

they mad: the sforesaid misrepresentation,
well knsw that no proper and genuine depasiv
in the sum of M20,000 had beep made into

the account of the first accused and that e

was not egntitled tp make withdrewals from nis

savings account utilising the sum of M20,000G.00

which nad been fraudulently deposited into
the savings account of the first accused: aunu
thus thelsaid accused did commit the crime

of fraud.”®
ALTERNATIVELY

"Upon or about the 30th July, 1987 and at

or near Maseru in the district of Maseru,

the said sccused one or each or both of them.
did unlawfully and intentionally steal from
the Lesutho Bank, the sum of M20,000 the
property wr in the lawful possession of the

Lesotho Bank."

hen they were put to them the accQsed pleadsd nat

guilty to both the msin and the alternative charges. Te:x
(10} witnesseg were called to testify in support of the
crown case. The defence called no witnesses to testify

on behalf of the sccused. However, No. 1 acc@sed himgelfr
gave evidence on path in his defence whilst No. 2 accused
elected to remain silent and closed his case withput saving

anything.

At the commencement of this trisl aonly No. 1

accused had & legal representative viz. Mr. T. Mde. No.Z2

accused appeared in person and informed the court that no jizo

expected ta be represented by Mr. Mda whao, however, told tia

that the former had not briefed him.
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It was only during the cress-examination of P.W.&4, 'Mampab’
Moorosi, that Mr. Mda told the court thet he had been
properly briefed and was, therefore, prepared to represant

No. 2 sccused s well.

1t may, perhaps, be convenient to mention at
this Jjuncture, that in the course of his evidence P.W.1,
Maitse Moloi, started reading from certain documents inciv
ding a computer report which had clearly not been prepaved
by him., I was asked by the crown counsel to look at th=
computer report. I, however, declined to do so and pointed
cut that ! was not prepared to locok into documents which uon

not exhibits or handed in as such by competent witnesses.

In my view, i%t could never be overemphasised thaw
task of this court would be madé mdr easier if witnesses
were called in some sequence to testify in a trial. To
that effect an atfempt should be made to call first the
Lwitnesses th were compatent to hand in exhibits to which
cther witnesses would refer. Failure to do so, would hbe
sovnd to end up in the court looking at matters
that might turn to be irrelevant with the resultent sccusation U

its judgment wee influenced by such irrelgvant matters.

I was, however, subsequently surprised to receive.
from the Attorney-General, & letter criticising me, so io
speak, for the procedure I have followed on this issue.
The letter was copied to the Chief Justice and Mr. Mda,
counsel for No.l accused. No copy was adressed’ to No. 2

accused who was not legally represented at the time.
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I must say in all the years I have been on the Do
I have never seen a judicial anicer, who is preciding wvv
a.court case, being uwritten an extra-judicial letter cri-
ticising the manner in which he is cunducting the case.
If the Attorney-General were of the opinion that there was
anything irregulsr in the way in yhich the case was being
conducted, he ought %o know what remedy was asvailable vo uwiv
Crown counsel and accordingly advise him. 1 find it
totally unacceptable for a letter of this nature to he ad-
dressed tao a judicial officer, especially behind the back
of No. 2 accuséd who was, at the fime, not legally TERTOSE2,3% 1L

in this case.

Having saidtat much, I shall now proceed to des!
with the merits of the case. Briefly stated, the evidens:
heard by ihe court was that of P.W.10, Rubina Osman, who
testified that she was employed by the Lesotho Bank and
zttached to the Savings Account department of the Bank ac
& savings Account check clerk. On 313t July, 1987 she w=u
checking tine posting journal when she found that an amous -
of M20,000 had beeﬁ crz2dited into the savings account No.

200080521 ¢ of one Aaron Motlatsi Ts'oséne (A1) but thers

¥
£
<
: .'\

was no voucher covering it. The transaction appeared io
been computerised on 30ih JUly, 1987 by clerk No. 185 in

the Dats control departiment of the bank.

P.W.10 then went to enquire from clerk No. 185
as to what had happened to the voucher for the M20,000.
She and clerk Ng. 185 examined the latter's computer
print out or “"tally" and found that the voucher for the

420,000 had orliginated from the Foreign Exchange departwan:
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of the bank. An enguiry from the accountnt in the Foreinn
Exchange Department of the bank revealed that the debit
voucher faor the M20,000 was also missing. On checking ft.:
computer machine in the savings account department of

the Bank, P.W.10 found that an amount of M10,D00 hacd alresdy
been withdrawn from the savings account Ne. 200080521&

on the same day, 31st July, 1987. On the instructions of th:
Bank Manager, P.W.10 caused the remaining balance in th=2
savings account No. 2000805216 te be freezed immediately

snd kept iﬁ her custody, together with the postino

Journal which she handed in as exhibit J in her evidence.

In her evidence P.W.5, Thembile Dingiswayo, told %a=2
ﬁourt that since 1986 she had been employed by the Lesoinc
Bank as a clerk in the Data Department of the Bank. Her
official number in the bank was 185. As & clerk in her

department her duties included, inter alia, punching

(computerising) vouchers made by variocus departments of %-.

On 30th Jduly, 1987 she was punching vouchers
“rom other departments of the bank when No. 2 gccused who
was ane of the clerks in the Foreign Exhange Depértment
nFlthe bark brought {a her a bundie of vouchers from
that department for punching. When he handed over the
vouchers Ne. 2 accused teld her (P.4.5) to punch them
quickly as one of his customers was waiting and wanted
to withdraw money. In reply P.W.5 told No. 2 iccused
that she was unable to do so as she was busy p%nching

vouchers she had earlier received from other departments
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of the bank. However, No. 2 accused kept on goming to her

desk and asking that his vouchers be punched quickly.

When at sbout 2 p.m., on 30th July, 1987 she
broke for lunch, P.W.5 had already started punching the
bundle of vouchers brouyght by No. 2 accused. She left &h
vouchers together with other vouchers from various
departments of the bank and went for her lunch. At about
3 p.h. on the same day, 30th July, 1987, she returned to
her desk and continued punching the vouchers she had left
when she broke for lunch. She then took a3ll the vouchers si

had punched to the photocopying room. After she had photo-

copied them she kept the photocopies in a catinet in the wo:

control department and despatched the originals to various

departments of their destination.

P.W.5 confirmed the evidence of P.W.10 that on th=
following day, 31st July, 1987, the latter came to her and
enquired abtbout thbe missing voucher for the amount of
M0, 000 which had apparently been credited into & certain
savings account number on the prevous day, 30th July, 1397,
P.W.5 then checked her compufer print out or "tally"

(Exh F) for the previous day, 30th July, 1987 and found

that she had, indeed, punched transaction No. 143 by which

an amogunt of MZ20,000 from manufacturers Hanova Trust Comps:

gccount Np. 90890500017 was to be credited into the savings
account No. 20008052716 belonging to Ro.71 accused. The vouch.:

covering that transaction had originated from the Fareign

2

-

Exchange Department but was not amongst the original vouchn:.:o

that were in the possession of P.W.10.
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Thinking that she might have inadvertently
dispatched it to 8 wrohg department P.W.S lpoked for th:
missing voucher in ths current and other departments of thz
Bank, but all to no avail. She then looked for its copy
in the cabinet where photocopies were kept in the Data
Caontrol Department. There was no trace of {t. She
ultimately asked for and inspected all the passbooks
currently used to draw out vouchers in the Foreign Exhanos
Department of the Bank. Again there was no trace of the

missimg voucher.

In the course of her ingpection of tﬁe passbooks
it came to the notice of P.W.5 that the clerks who used
them were each gupplied with a set of three (3) passbooks
at a time. UWhilst the aother clerks had submitted all thelw
sets of three (3) passbopoks No. 2 sccused had submitted only
two (Passbooks). P.W.5 pointed aut that anomazlly to the

Foreign Exchange Department.
t

On the following day, st August, 1987, No. 2
sccused was off duty but his third passbook (Exh B) wag
handed over to P.W.5 by the Sub-Accountant, one Mr. Mekars
whe is, however, allegedly furthering his studles abroad
and could not, therefore, be called as a witnesg in this
trial. It is significsnt that P.W.5 was cross-examined
by the defence counsel on this point and she told the court
(under cross-examination) that according to him, Mr. Makarc
had found exhibit B hidden in one of No. 2 accused's desk
drawers. By cross examining the witness on it the defencs
counsel made a point which was otheruwise inadmisaible hearsay,

admissible evidence.
8/ It is, .....



1t is, perhaps, convenient to mentibn at this
stage that Exh B is the stationery used in the;drauing out
of vouchers in the Foreign Exchange Department.[ It is ia Lk
form of 2 booklet. Each page or voucher therehf is
nunbered and in triplicate. The first, secondiand third
copies af w2ach voucher asre, respectively, pink, yellow aad
white in colour. In drawing out a voucher, elther a pink,
or 2 yellow page is used, depending on whetherlthe transanst ok
is for a2 debit or credit. The uhiﬁe page 1is a!carhon caony
that always remains in exh B together with eitﬁer the pinkk cx

the yellow page, again depending on whether th% transsction

was for either debit% or credit.

On examining Exhibit B, P.W.5 noticed that on pog:
1328 thereof a voucher was drawn out to debit the manufaciura: -
Hanova Trust Company sccount No. 9089050001 inithe amouint n¥
£6C24-81 (at the rate of 331.4105) which was the eguivalens
gf M19,999-99 or M20,000, brought to a whgle ngmbera Tha
account number to be tredited with the ampunt af M20, 000 was
not disclosed. However, the whole transaction jwas canoceiled

|
and three copies of voucher 13368 remasined in E&xh 8,

As the transaction on voucher 13368 debiting thso
manufacturers Hanova Trust Company Account No. S08905 00017
with the egquivalence of M20,000, in sterling had been canceoilod.
“7.4.5 expected it to be repeated on voucher 13369 or any
other subsequent voucher in Exh B. It was not. Instesd sio
naticed that on voucher 13369 only the white capy remain:zd
in Exh B i.e. neither the pink nor the yellow cepy remainud.
According ta the white carben copy of voucher 133698 in Exii &

the transactien wes crediting a certain account Np. 9090015 2077
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with the amount of M§2-57. P.W.5, therefore, expected n

Find the yellow debit page of voucher 13369 remaining in
Exh B, together with the thte cérbon copy. It was ngt
there. She looked for the missing copies 1.e. the pink
and the yellow copies, of voucher 13363 in all departments
of the Bank. She found, in the General AccCount Departm=irl
anly the credit (yellow) copy (Exh G) but no trace of Wn:

|
debit ( Pimk ) copy of voucher 13369 of &xh 8.

In her evidence P.W.4, 'Mampabi Moorosi, told the
court that she was th2 Accountant in the Fureggn Exchangs
Department of the bank. She remembered that on 371st Julv.
1987 P.W.70 showed her a computer report according to which
on 30th July, 1987 an amount of M20,000 had been debited
from the manufacturers Hanova Trust Company account No.
9089050001 and credited inta the savings sccount number
2000805215 belonging %o No. 71 accused. The relevant vousi:=o
which had emanated ¥rom the Foreign Exchange Department orid
ought to have accompanied the trangaction was, however

missing.

P.W.4 immediately mounted an inuestigation on tha
matter by checking through the passhbooks used in the Fareign
Exchange Department but found no trace of the missing
voucher. 0On the following day she was not on duty. How.vis.
later in ihe day she went to her office to find out if ithe
missing voucher had been traced. It had not. She uas
hRowever, shown Exh B .- a passbook used by No. 2 accused who
ma; one of the clerks in the Foreign Exchange Departmeni

and under her general supervision.

1B/ P.W.4 confirmed ....
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P.W.4 confirmed the evidence of P.W.5 that the
examination of Exh B reverled that at page 13368 thereof
a voucher was, on 30%h July, 1987, prepared anc cancelled
debiting the manufacturers Hanova Trust Company Hccuupt
Ne. 9089050001 in the sum of £6034-81 at the rate of
Z31.4105 per £100 - wiiich, converted into Maluti currency
ampunted te M19,399-899 pr M20,000 rounded up to a whaole
number. According to the message recaorded on page 13338
of Exh B the instruction to debit manufacturers Hanova Tots.
Company Account No. 9033050001 was communicated through =

telex dated 29th Jduly, 1987.

P.W.4 furthsr told the court that as she worksd
with No. 2 accused in the same department she was pesitiv~
that the handwriting in. Exh B8, particularly on voucher
1338 thereof, waes that of No. 2 accused. She too testifiad
that as the transection on voucher 13368 had been cancell=C
she expected No. 2 accused to have repeated it on the
following voucher 1334% of Exh B, The tramnsaction was,

however, not repeated thereon or any other subsequent voucho

According to P.W.4 the procedure followed in herv
department was that every telex message received was phcic
topied before it could be handed to the clerks for scticq.
The photocopies of sugh telexes were kept in a file in ih=
Fereign Exchange Depariment to maintain a record. After she
had found that asccording to voucher 13368 in exh B the ina-
truction te debit manufacturers Hanova Trust Company Accuunt
Ne. 9083050001 with the eguivalent of M20,000 was by a talz,
F.ll.4 went to look for a copy of the telex message in tiw

telex room. WNo such telex copy could be found.

11/ She them ... ...



She then waited for the arrival of the manthly
statement (Exh A) from Manufacturers Hanova Trust Company
to see if Lesotho Bank were, indeed, credited with the
amount of £6034.81. UWhen it eventually arrived the statunmza’
reflected no such transaction.
P. W. & cﬁnfirmed the evidence of P.W.10 that on
the instructiens of the Bank Manager the funds in Np. *

accused’s savings account No. 2000805216 fram which an

ampunt of M10,000 had slready been withdrawun were freezed.

In her testimony P.W.8, Kamohelo Mahuoaneh told sn=
court that in July, 1987 she was 8 clerk attached to the
inguiry section of the savings account department of the
bank. As such her duties included making entries in th:z
custaomers’ savings accopunt books i.e. crediting customers:
savings account books and up dating them. She recalled thav
on 31st July, 1987 No. 1 accused came to her cuupter ant
handed over his savirgs account book asking her ﬁu checic .7
scme money had been deposited into his account No. 2000800 27
P.lii.8 checked on the computer and found that No. 1 accuswd’
savings account had, indeed, been credited with the amount
of M20,000 on the previous day, 30th July, 1987. when .
she'asked fhim where the funds came from, No. 1 accused
replied that bhe was, in fact expecting maoney from two
sources that he was unable to disclose. However, as sho
was satisfied, from the computer screen that No. 1 accused’:
account had been credited with the ™M20,000, P.W.8 up dated’
the savings account book by making an entry of t%e mM20, 00 . 30
and the baslance becara M20,098. She handed the gavings

account book back to No. 1 accused who then left her countzv
12/ In her .J
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In her evidemce, P.W.9, Lebohang Putsoane, told il
court that inm July, 1987 she was slready a telier in wihve
savings account depariment of the Bank. On 31st July, 97
she was an duty at counter No.§ when she served Na. 1
accused who was withdrawing a huge amount of M10,000 frem
his savings account Np. 2000805216 . No.1 achsed hanoord
over his savings account book (Exh 2) together yith dqu
completed withdrawal slip (Exh D). UWhen she Ehecked in
both the savings account bopok and the computer machine,
P.W.9 found that an amount of M20,000 had been ¢redited
intc No. 1 accused's savings account No. 2000805216 on hit
previcus day, 30th July, 1987 and there was a bélance ot
MZ0,098. The accauni had, therefore, sufficient funds an
she accordingly paid Np. 1 accused the amount of M10,00C

which he put into his brief case (Exh 3) and left. The

meney was paid in RS0 notes.

Snortly thereafter, P.W.3 heard P.W.4 énquiring
about a cuataemer who had withdrawn an ampunt 0F§M1D,UUG\
She reportied fhat she had just served No.1 accuéed who hao
withdrawn M10,000. The withdrawal slip with which she hzd
served No.1 accused was taken to the Bank Manager whils®
she herself was subseguently told to go and make 2 statemcn®

at the Maseru C.I.D.

P.W.7, Ida Phafane, testified that imn July, 1987

]
she was already a check clerk in the Foreign Exchange
Department of the Bank, under the immediste supervision
of both the Accountant (P.W.4) and the Sub-Accountant

(Mr. Makara). As such her dutlies included, inter alia,
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checking the clerks in her department to ensure that every-

thing was done correcily.

According to P.W.7 the clerks in the Foreign

Exchange Department wer2 at the‘material time, Miss Phakial.
Miss Makhalanyane and NﬁQE ascoused. They were each issuud
with a set of three(3) passbooks te carry out their work.
She conceded, however, that there was, at the time a four’i
clerk viz. Malipondo Kopkoana who had recently been empleoyad
by the Bank. 5She was not even sure that, as a new arrival.
Malipondo was a8t the {img already authorised to use a pan:o
book.

In her evidencs P.UW.7 confirmed that on 21st Juiy,
1987 thera was an information received from P.W.10 that =
vuucher for 8 transaction involving an amount of MZ20,0C00
from the Foreign Exchange Department was missing. Following
the information P.W.7 collected the passbooks that were
currently used by all the clerks in her department ang
checked through them toc find if there were any v%ucher
in support of the transaction involving the MZD,QDDHDD-

There was no ‘trace of any such voucher.

According %o P.W.7 all the current passbooks uwerw
normally kept by the clerks in their shelves or cubicles Fooa
where she collected then. From the shelves of Miss Phakizi
and Migs Makhalanyane she found and collected all their gooo
three(3) passbooks. From No. 2 accused's shelf or cudinl:
she, however, found and collected only two passhooks. GSrs
herself looked for No. 2 accused's third passbook in the

department but all in vain.

14/ However, .......
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However, ow the following dey, 7st August, 1987,
another passbook (Exii B) was brought to her by Mr. Makara,
the Sub-Accountant who, for reasons already explsined in hic
judgment, could not be called as s witness in this trial.
P.W.7 also assured thz court thst as she wurked‘with Ng. 2
sgtccused in the same départment and was the one éuperuisimq
his work sbe knew his handwriting very well. When she ins-
pected Exh. B she had no difficulty, therefore, in identiiving

the handwriting therein as theat of No. 2 accused.

According to her, P.U.7 noticed that at page
13368 of Exh B. a voucher was prepared.and then cancelled
by No. 2 accused. The messasge in that transaction purpcrtoc
to have been telegraphic and related to a transfer of the
eguivalence of M20,000, in sterling, from Manufacturers
Hamova Trust Company Account Number S08%050001. As the
transaction had been cancelled in vaucher 13368, P.Ww.7
sxpected it to be repasted in the next following vouchey

13359 or any other subsequent voucher in Exh 8. It was so”

However, P.W.7 noticed an anomally in voucher
13369. According tao the white carbon copy on Exh 8 No. =
accused had drawn ou% 2 voucher debiting s savings
sccount Na. 9090052027 with an amgunt of M62.57. She
told the court thét, granted the transaction made in
voucher 13369 was for a debit only, the yellow credit conv
ought to have remain2d unused in Exh B. It was, however,
missing together witi the yellow copy and only the white
carbon copy remained.

When a search for the two copies (i.e. the
pink and the yellow copies) that had apparently been remgved
from voucher 13369 of Exn B was made, only the pink copy

1/ by which .......
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by which  savings account No. 9090052027 was belus

¥

debited in the amount aof M62-57 could be found in the
storeroom, That was confirmed by P.Ww.6, Moteba?g Masikz.
who told the court that he was the person in—chérge of tiis
storeroom at the Lesotho Bank. He handed the pink copy of
voucher 13369 ss Exh G and assured the court that there wss
nc trace of the yellow (ﬁredlt) copy thereof tnithe storeroon,
P.W.7 checked the computer report (Exh:C) from Sz
computer centre and found that there was transaction No.ihi,
by which the amount of M20,000 was, indeed, traﬁsferred TOm
account Number 9089050001 into the savings account Numbsz:

2060805215 . As it was obvious from voucher 13368 of £

that it was No. 2 acrcuaed who hed handled 8 tramgaction in il

he was telegraphically suthorised to debit manufacturers
Hangva Trust Company asccount Number 9089050001 in the
equivalance of M20,0070, in Sterling, P.W.7 proceeded to
check in tihe telex room of the Foreign Exchange bepartmenﬁ
for a telex that supportved such transaction. ShF checked
through the manufacturers Hanova Trust Company file kep® in
Foreign Exchange Department. There was no such telex. i
case there was a misfiling, she alsc checked through all

the other files in the department but all to no avail.

When later on the Bank statement (Exh A) from Manufacturars
Hanova Trust Company arrived ashe too went through it and
found that nowhere did it reflect that it wss debited ir ~3o

amount M20,000 ar its equivalence in Sterling.

|
|
v

In his evidence P.W.1, Maitse Moloi, énld the
|
court that he was th® Bank Manager at the Lesotho Bank

in Msseru and his bank had dealings with manufacturers

16/ H3NOVE .ocvoe..
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Hamova Trust Company in England. His evidence cﬁrrnbrna%eﬁ,
in as far as it is relsvant, that of P.W.4, 5, 7 and 10. it
told the cnurt that whign neither the telex message naor he
voucher supporting the transaction by which the amount

of M20,000 was credited into No. 1 accused's savings
account Number 2000805216 from munufacturers Hanova Trus:
Company Account Numbzw 9083050001 could be tra&ed, he sus-

pected theft and consesguently reported the matter to the pelins.

P.W.3, D/Spi. Rantsatsi confirmed that jon 31st July.
1587 he received, from P.UW.%, a report as a result of wiric:

ne instructed P.w.2, D/Tpr Sekamo to commence inﬁestigaticns.

The evidencez of P.W.2 was to the effect that at
about 2 p.m- on 1t August, 1987 he proceeded to the home
of No. 1 accused at Uppzr Thamae here in Maseru. He found 258
nogt in and left a2 messasge that on his arrival No.. 1 accuser

should repgrt himsel? st the C.I.D.

|
Later on the same day, 1st August, 1987 No. 1 meouswd

duly reportied to P.W. 2 at the C.I.D. where he waes interrupgaiy
oy /0 Tomana, P/W Nizne, P.W.3 and P.W.2 himself. Followino
his interrogation Np. 7 accused took the.pnlice officers o

his house at Upper Thamze where he produced an amount
of M3,800-00 together with his savings account book and paso-.
port. He gave the griigles to P.W.2 who in turn handed th=m
cver to P.W.3 for custoady. The police officers re&urned o
tneir office together with No. 7 accused. The nex; day =nc

following the informetion of No. 1 accused, P.uW.2 proceszd=d

to Lesoths Bank where he found No. 2 accused. He took Him
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to the C.Y.D. whers he confronted him with No. 1 accused.
Following the explanation of No.2 accused P.W.2 proceeded

to No.1 accused's brother, Moshe Tsosane, at thg villapge

of Upper Thamae. On the way to the village , P.W.2 met
Moshe Tsosane and took him to the C.I.D. where he confraonted
"him with the two accused. In the presence of the eccused,
Mgshe gave an explanation and took P.W.2 and P;M.J to his
thome where he produced and handed over to the police officexs
an amount of M2,400 which had been hidden in a8 sofer. Th=
police officers took possession of the money and returned to
their office together with Moshe Tsosane. Although Mosiiz

was cautioned and charged jointly with the two accused the

charge against him was later dropped on the directives ot ihe

office af the Director of Public Prosecutions.

As it hes already been pointed out earlier, at ths
end of the caaé for the prosectulion, No.2 accused elected t«=
remain silent and clese his case without testifqing in pis
defence. There is, however, an, unchallenged evidence,
adduced by the crown, to the effect that on 30th July, 1927
ffo.1 accused's savings sccount Ne. 2000805216 uaﬁ credited
in the amount of M20,000 from Manufacturers Hanova Trust
Company Account No. 3089050001. The voucher supporting thsi
transaction had emanated from the Foreign Exchange Departm:n:
in which No.2 accused was one of the clerka. He was, indewzd,
the clerk whao, on 30th Julv,_1987, brought & bundle of
vouchers from the Foreign Exchenge Department to P.W.5 in the
Data Control Department for punching or computerising. Aftar
he had brought the vpuchers tao the Data Control Department
Mo.2 actused kept on pestering P.W.5 that she shpuld quickly.

caemputerise them.
18/ From her ......



From her computer print out or "Tally" (Exh F)
P.W.5 was positive that she had, on 30th July, 1987,
punched a» transaction by which the Foreign Exchange
Department wag debiting Manufacturers Hanava Trust Company
account Number 908950001 with the amount of M20,000 which
was to be credited into No. 1 accused's savings account
Nop. 2000805216. The voucher supporting that transaction
had, however, disppeared after the transaction had been

computerised and could not be traced anywhere in the bank.

As there is no doubt that Fhe transact%an by which
the M20,000 was transferred Frnm‘Manufacturers Hanaua Trusw
Company Account No. 9089050001 into No.? accused's savings
account No. 2000805215 had emanated from the Fdfeign Exchangsa
Department of the bank the guestion for the determination of
the court is whether or not Np.2 saccused is the clerk who

drew out the voucher which supported the transaction.

In this regard there is, an unchallenged evidencs
that when all the passhooks currently used in the Foreion
Exchange Department of the bank were checked, It was found
that in his passbook (Exh B) No.2 accused had drawn out vousih.
133668 by which he purported there was a telex message datod
29th July, 1987 authorising transfer of the equivalance o¥
M20,000, in Sterling. from Manufacturers Hanmova Trust

Company Account No. 9089050001. No.2 accused cancelled %ie

transaction on voucher 133g8.. But as it appeared there

was a8 telex message dated 29th July, 1987 authuﬁising Bty
|
transaction, thet transaction uught_tn have beeq repeateo

on voucher 13359 which had misteriously =& crediﬁ page missiag.
[
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The transaction was, however, neither repested on vuucﬁer
13369 of E£xh B nor any subsequent voucher therepf. The
purparted telex messages of 29th July, 1987 authorising
the transaction could not be traced in the bank nor could
the statemznt from Manufacturers Hanova Trust Company
reflect the eguivalance of M20,000, Sterling,uwhich wes to be
transferred through ihe Foreign Exchange Department of

the Lesothg Bank.

Although No.2 asccused had cancelled the tramnsachisn
on voucher 13368 it is to be nbseruéd that the amount of
M20,000 or its equivalence, in Sterling, was nonetheless
purportedly transferred from Hanufacturers Hanpova Trust
Campany Account Number 9089050001 into No.71 accused's
savings Account Na. 2000805216. As vaucher 13369 of the
Exh B was the only voucher with a missing page, 1t seems
reagonable to infer that the missing page in voucher 133&5
was suyreptitiously used to draw out the voucher which
supported the transaction involving the MZU,UDU.i On the
evidence No.2 accused was the unly‘clerk in the Foreign
Exchange Department wno used Exh B. Indeed, he is the only
clerk from that depariment whao, on 30th July, 1937, took
vouchers to P.W.5 in the Data Control Department. That
being so, I am of tha view that the answer to the guestion,
I have earlier posted, viz. whether or not No.2 accused is
the clerk who drew out the voucher in support of the
transactian by which the M20,000 was transferred from
Manufacturefs Hanova Trust Company inte No.1 accused's

savings account must be in the affirmative.

20/ Coming Nnow ...o--
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Coming now to Ne.?1 accused, he testifigd in hisg
defence and conceded that an 30th July, 1987 he was alrgady
operating savings account No.200080521g with the Lesothe
Bank here in Maseru. The atcount was on that day credited

in the amount of M20,000.

In an attempi to explain how his savings account
came to bhe credited with the ﬁZU,UDU, No.?1 accused told
the court that prior to 30th July, 1987 he was emmployed
by Avis Rent-A-Car, a company desling with the hiring of
vehicles to people, especially tourists, in this country.
Whilst working at Avie Rznt-A-Car he met three tourists
from pverseas, who were interested in glven him maney which
he needed %o build flats for renting. Although he wrote
their particulars in nis diary No.1 accused no longer
remembered the names and addresses of the three touriste au
that was an ald affair. He only remembered ane of the
tourists as just "David" whp later returned to Lesotho antl
lived in the villege of Mohalslitoe here in Maséru. He |
however, oid not know whether or not "David® was still

living in the village of Mohalalitoe.

On 31st July, 1987 Ne.l gccused went to the bank in
withdraw M20 from his savings account No. 2000805216 which
admittedly had a balance of only M98. When he presented
his savings account book, passpoert and the completed
withdrawal slip to the teller, the latter ssked him
whether he was expecting money from anywhere. In reply
No.7 accused explaincd that he wes not sure if any of
the people (Tourists) he was expecting money from had

sent it. The teller then handed back all his documents
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saying his savings account book did npot balance and requir-c
up dating. Ffor that resson the teller referred him to

another desk, presumahly the inquiry desk. He complied.

whaen he left the inguiry desk, No. 1 accused
inspected and found $hat his savings account book had beun
credited in the amaunt af M20,000 giving him & balance of
M20,098. He immediately distroyed the withdrawal slip hsg

had previously completed for the amount of M20 and preparss

onn o

another one (Exh D) by which he demanded payment of M10, 20
After it had been paid to him he put the M10,000 in a briw¥

case and Jeft the bank.

As his wife who usually kept his money wes not &t
at homé, No.1 accused toock M5 ,000 to his younger brothar,
Moshe, for gsafekeeping. OQut of the M6,000 that remained
with him he kept M3,800 in his wardrebe and toogk the bslanc-
to 8 casino where he and his friends carelessly squandersd
it on gambling machines and drinks on the night of the samu

day.

It is significant that No.1 sccused does not know
the names of the tourists who sllegedly promisgd him
financial assistance. Nor, indeed, does he knouw the
Cverseas countries of their origin. It is, however, worih
mentioning, in this regard, that until the commencement
of this trial, on 7th June, 1989, No.1 accused was on bail.
If it were true thet he had noted the particulars of the
trourists in his old diary, No.7 accused had, therefore,
ample time to look for the diary which could héve been

produced in support of his story. No such diary has,
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however, bheen producsd and No. 1 accused merely contended
himself with ssying he did not know if his wife had

destroyed the diary as this was an old affair.

There is no doubt in my mind that No.? accused’:

story that he was promised money by some unknown tourist¢shac
no truth and it would have been 8 waste of time for the crown to follow

it. I accordingly reject it as false.

Although h= told the court that when he came
to the bank on 31st July, 1987 he wanted to withdraw th=
amgunt of MZ0 but a teiler refused to serve him and insieud
referred him to the inguiry desk to have his savings
account book up dated, No.1 accused himself testified tisd
he did not know the %z2ller nor, indeed, could he identify

her if an identification parade were to be held.

It may, perhaps, be mentioned at this stage thax
P.W.9, a teller at th=z savings account department of th:
bank, tesiified that where it was found that a customer’s
savings account book reguired up dsting, the procedure
followed at the bank was that the teller would first
serve such customer and then refer him to the inguiry desk
for the up dating of his book. Her evidence was, in that
regard, corroborated by P.W.8, 2 clerk at the inquiry des:
The evidence of both F.W.8 and P.W.9 did not, therefore,
support Nop.71 accused's story that when, on 31st July, 1987
he came tao the bank to withdraw the amount of M20 a tellax
he could not even knpw refused to pay him the M20 and
instead referred him tu the inguiry desk toc have his

savings account book up dated.

23/ Assuming ..ec.n



Assuming, for the sake of argument, thelcnrrentnasn
of his story that when, on 31st July, 1987, he came to the
bank Np.71 accused wanted to withdrew only M20 from hig
savings account which =zdmittedly had, even before it was
credited in the ampunt of M20,000, a bslasnce of M98, I find
it incredible that instead of paying him the small amount
of #20 the unnamed teller would have referred hﬁm to the
inquiry desk thus causing him the trouble of having to

cue in the line for the second time.

In my view, what is sensible is the crown evidanoo
that in the morning of 31st July, 1987 Np.1 accused came %o
the bank, meﬁt straight to the inguiry desk and verified
that his savings account Number 2000805216 had been creditzd
in the amount of M20,000 which P.W.8 duly entered in his
savings account book. O0Only then did No.1 accused prepars
the withdrawal slip for M10,000 and went to FP.W.9, the
teller who, on the basis of the entfy made by P.W.8 in his
savings sccount book, paid him the money. WNo.1 accused
never prepared a withdrawal slip (for M20) which, as he wani:
this court to believe, he later destroyed. The haste in

which, the moment he realised that the huge ampunt of

M20,000 had been deposited into his savings account,
No.1 accused withdrew M10,000 and squendered part thereof,
leaves no doubt in my mind that he knew that the meney had
not been lawfully acquired or deposited into his savings
account.

Although in his testimony Np.1 accused denied that,

apart from casually seeing him at the bank, hé knew Np.2
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accused, there was ample-circumstantial evldence indicating
that he did know him and in his denial he uas,:therefore,

not being honest with this court. Ng.2 accuseh had for examie.
on 30th July, 1987 caused M20,000 to be depusiéed into No.1
accused's savings accaunt No. 2000805216. In the morning of
the next day, 318t July, 1987, No.1 eccused wsas already at

the bank where he verified that the money had, in fact, bzen
paid into his sasvings account. He immediately withdrew
M10,000 of which he carelessly spent part on gambling macrines
and drinks at a Casino during the night af.the same day.
Indeed, P.W.2, whose evidence I cen think of no good reason

to doubt, told the court that it was on the information given
by No.2 accused that he and other police officers started
logking for Moshe Ts'osane who was admittedly keeping ancihax
portion of the M10,000 that No. 1 accused had withdrawn ©ram

the bank gn 31st July, 1987.

From the foregoing, I am of fhe view that priar fc
30th July, 1987 the two accused did not only know each otha:
very well but had designed a scheme whereby No.Z2 accused
was to fraudulently cause to be deposited into accused 1°s
savings account No. 2000805216 money which the latter woult
withdraw. I simply do not see how Np.2 accused could hzv=
known and deposited money into, No.1 accused's savings
account No. 2000805219 unless the latter had furnished

him with the account number for the purpose of carrying out their soheme

In pursuit of thelir fraudulent scheme Nao.2 accusecd
purported there was a telex message dated 29th July, 1887

authorising menufacturers Hanova Trust Company account
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Nog. 9089050001 to be debited in the amount of M20,000, in
Sterling. To thet effect he prepared a voucher on the
strength of which P..5 computerised transaction 143 which
was purportedly crediting No.1 esccused's savings accouny
No. 2000805216 in the amount of M20,000 from manufacturers
Hanova Truét company account No. 9083050001. On the basis
of the cnmpqterised trangaction 143 No. 1 accused's

Savings acbount No. 2000805216 was, indeed, credited in the

@8mouynt of M20,000 from which he withdrew M10,000-00.

As it has been pointed out earlier, there was never
a telex message autharising the dram1ng out of the voucher
in support of trangaction 143 which was computerised by
P.W.5, Assuming the correctneas of my findirg that the
telex message never existed it muat be accepted that the
voucher drawn out by No.2 accused in support of trangaction
143 was a misrepresentation nr 2 wilful perversion of the
truth obviously made with intent to defraud the bank.
Indeed, acting on the misrepresentation of the accused,
the officials at the tegsotho Bank did credit No.71 accused’s
savings account No. 2000805216 in the amount of M20,000 %o
the pre judice of the bank. Rgain, assuming the correctness
of my finding that the two accused scted together or aided
each other in the exeCutian of this unlawful act, it musi ba
accepted that they are, on the well known principle of

common purpose, egqually liable.

In the resuli, I am satisfied that, taking the
evidence as a whole, the offence against which they stand
charged in the main charge has been proved beyond reagonablz cais
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t

I would, in the circumstances, find both accused guilty as

charged in the main charge.
Both my assessers agree. -

SENTENCE : Accused 1 - & years imprisonment

Accused 2 - 7 years imprisonment

It is ordered that the M10,000 which is the
balance remaining in Al's Savings Account book, the amount that
A1 produced from a wardrobe in his house and the amount that
was hidden in, and taken from Moshe's sofa must all be returned
to Lesotho Bank. A1's Savings Account book together with its
lawful balance of M398-00 must be returned to him after the
necessary adjustments have baen made therein by the Bank.

B.K. MOLAI
JUDGE

t5th May, 1990,

For Crown : Mr. Thetsane
For Defence : Mda.



