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IN THE HIGH COURT OF LESOTHO

In the matter of :

R E X

v

TUBATSI 'MUSO

J U D G M E N T

D e l i v e r e d by t h e H o n . M r . J u s t i c e B . K . M o l a i

o n t h e 1 2 t h d a y o f F e b r u a r y , 1 9 9 0 .

H e l d a t B u t h a - B u t h e ,

T h i s is a s u m m a r y t r i a l in w h i c h |the a c c u s e d

is c h a r g e d w i t h a d o u b l e m u r d e r , it b e i n g a l l e g e d t h a t

o n o r a b o u t 12th D e c e m b e r , 1 9 8 7 a n d at o r n e a r Ha S e s h o t e

in t h e d i s t r i c t o f L e r i b e h e u n l a w f u l l y a n d i n t e n t i o n a l l y

k i l l e d ' M a m o r e t e l e M e l i d a ' M u s o a n d S a m s o n R a l i k e l e l i

' M u s o .

T h e p r o b l e m I e x p e r i e n c e d in t h i s c a s e w a s t h a t

n o P r e p a r a t o r y E x a m i n a t i o n h a d b e e n h e l d . T h e j u d g e ' s

f i l e c o n t a i n e d o n l y t h e P s y c h i a t r i s t ' s r e p o r t i n d i c a t i n g t h a t

t h e a c c u s e d is m e n t a l l y d e r a n g e d a n d i n c a p a b l e o f f o l l o w i n g

t h e c o u r t p r o c e e d i n g s . F o r t h i s r e a s o n I o r d e r e d t h a t

e v i d e n c e b e a d d u c e d s o as t o e n l i g h t e n t h e c o u r t w h e t h e r

o r n o t t h e a c c u s e d h a d in f a c t c o m m i t t e d t h e o f f e n c e a g a i n s t

w h i c h h e s t o o d c h a r g e d .
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B r i e f l y , t h e e v i d e n c e w a s t o t h e e f f e c t t h a t p r i o r

t o 12th D e c e m b e r , 1 9 8 7 t h e a c c u s e d ' s w i f e w e n t t o h e r

m a i d e n h o m e . T h e a c c u s e d r e m a i n e d w i t h t h e t w o d e c e a s e d

p e r s o n s w h o w e r e h i s o w n c h i l d r e n a g e d 7 a n d 5 y e a r s .

In t h e e a r l y m o r n i n g o f t h e d a y in q u e s t i o n , 1 2 t h D e c e m b e r .

1 9 8 7 , t h e b o d i e s o f t h e d e c e a s e d w e r e f o u n d o u t s i d e t h e

a c c u s e d ' s h o u s e . B o t h d e c e a s e d h a d t h e i r t h r o a t s c u t a n d

t h e c o r p s e s w e r e c o v e r e d w i t h b l a n k e t s b e l o n g i n g t o t h e

a c c u s e d p e r s o n . W h e n he w a s a s k e d w h a t h a d h a p p e n e d t o

h i s c h i l d r e n , t h e a c c u s e d k e p t o n s a y i n g "I say t h e s e

c h i l d r e n s h o u l d be b u r r i e d " .

T h e a c c u s e d w a s a r r e s t e d a n d s u b s e q u e n t l y c h a r g e d

a s a f o r e m e n t i o n e d . A l t h o u g h t h e r e is no d i r e c t e v i d e n c e

t h a t t h e a c c u s e d k i l l e d t h e d e c e a s e d p e r s o n s , t h e r e i s ,

in my v i e w , a m p l e c i r c u m s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t

t h e a c c u s e d d i d s o , He w a s t h e o n l y p e r s o n s t a y i n g w i t h

t h e l i t t l e c h i l d r e n in t h e h o u s e ; t h e c h i l d r e n w e r e f o u n d

w i t h t h e i r t h r o a t s c u t j u s t o u t s i d e t h e a c c u s e d ' s h o u s e .

a n d t h e i r d e a d b o d i e s were c o v e r e d w i t h t h e a c c u s e d ' s

o w n b l a n k e t s . I n d e e d , the a c c u s e d n e v e r r e p o r t e d t h e d e a t h

o f t h e c h i l d r e n t o a n y b o d y a n d w h e n he w a s q u e s t i o n e d a b o u t it

he m e r e l y c o n t e n d e d h i m s e l f w i t h "I s a y t h e c h i l d r e n s h o u l d

be b u r r i e d . "

A s I h a v e p o i n t e d o u t e a r l i e r , t h e r e is a medical.

r e p o r t in t h e f i l e i n d i c a t i n g t h a t t h e a c c u s e d is i n s a n e .

He c o u l d n o t , t h e r e f o r e , p l e a d t o t h e c h a r g e o r u n d e r s t a n d

t h e p r o c e e d i n g s . I n d e e d , I h a v e b e e n l o o k i n g at h i m w h i l e

he w a s s i t t i n g in t h e c o u r t . All t h e t i m e he w a s l o o k i n g

u p in t h e s k y . H e d i d n o t s e e m t o h a v e t h e l e a s t i n t e r e s t
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in w h a t was g o i n g on b e f o r e t h e c o u r t . I e n t i r e l y a g r e e d

w i t h t h e m e d i c a l r e p o r t t h a t b e c a u s e of i n s a n i t y t h e

a c c u s e d c o u l d not u n d e r s t a n d t h e c o u r t p r o c e e d i n g s . T h e r e

was no n e e d , t h e r e f o r e , to ask him to p l e a d to t h e c h a r g e

a g a i n s t w h i c h he s t o o d c h a r g e d b e f o r e t h e c o u r t .

S e c t i o n 1 7 2 ( 1 ) of C r i m i n a l P r o c e d u r e and E v i d e n c e

Act 1981 p r o v i d e s t h a t w h e r e it is c l e a r t h a t t h e a c c u s e d

c a n n o t u n d e r s t a n d t h e p r o c e e d i n g s , the c o u r t shall e n q u i r e into

t h e q u e s t i o n of his i n s a n i t y . As it has a l r e a d y b e e n p o i n t e d

out, in t h i s c a s e t h e r e is a m e d i c a l r e p o r t i n d i c a t i n g t h a t

t h e a c c u s e d has a l r e a d y been o b s e r v e d by a m e n t a l d o c t o r

and a c c o r d i n g t o the r e p o r t , the a c c u s e d is i n s a n e . T h e r e is.

t h e r e f o r e , no need to m a k e an i n q u i r y on t h e q u e s t i o n of the

a c c u s e d ' s sanity.

H a v i n g s a t i s f i e d m y s e l f t h a t the a c c u s e d is an

insane p e r s o n S . 1 7 2 ( 2 ) of t h e C r i m i n a l P r o c e d u r e and Evidence

A c t , 1981 e n j o i n s me to c o m m i t him to p r i s o n p e n d i n g t h e

s i g n i f i c a t i o n of his M a j e s t y , t h e K i n g .

On t h e a u t h o r i t y of t h e p r o v i s i o n of S . 1 7 2 ( 2 ) of

the Criminal P r o c e d u r e and E v i d e n c e Act 1 9 8 1 , I a c c o r d i n g l y

c o m m i t t h e a c c u s e d to p r i s o n p e n d i n g t h e s i g n i f i c a t i o n of

his M a j e s t y , t h e K i n g .

My a s s e s s p r s a g r e e .

B.K. MOLAI

J U D G E

12th F e b r u a r y , 1 9 9 0 .

For C r o w n : M r . M o k h o b o

For D e f e n c e : M r . Klass.


