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IN THE_HIGH_ COURT_ _OF_ _LESOTHO

In the matter of :

MOTLATSI MASOETSA

HELD AT QUTHING

A — ———— . ot S S o . e S P it

JUDGMENT

Delivered by the Hon. Mr. Justice M.L. Lehohla on the
11th day of Decembher, 1990

The accused was indicted hefore this Court on a
charge of Murder of one Macocsonke Mok'hompe who died on the
8th of June 1989 at Tiping in the Quthing district at =
place called Mphaki.

The accused to start with had pleaded guilty to
Culpahle Homicide a competent verdict to the charge of Murder.
The Crown rejected his offer of plea to Culpable Homicide.

In the admissinns proponsed on his heha;f, the accused

admitted the evidencé of P.W.8, Dr. Voélkein. The Crown
accepted this Aadmissinn, The evidence of that dactor was
nccﬁrdingly read into the recording machine and made part of
these proceedings. The.dpctor had indicated that he examined
the dead hody of the deceased nn the 12th June 1989, He found

that the wounds were cauysed by A hlunt instrument used with
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considerahie force. " He hased his helief that considerabhle
force had bhzen used on the fact that there was an extensive

fracture of the =kull.

The Crown then led aral evidence of the bhalance of
the Crown witnzagses who had given evidence at the Preparatory
Examinaticon. In bhriecf, their evidence is as follows : The
chieftainecs of the area 'Maanizsilaknte Nkuehe had.
nrdered her cubjects or some of her subjects including her
bugie P.¥.2, Lichrbhalikae Ntai, to go and imprund stock
which was grazing en reserved pastures. The subjects duly
complied. But aiong the way to chicf Mosiuoa's place driving
these cattle, donkies, sheep and whatsver, P.W.2 happened to
be at the head of the stnck that was being driven there;
especially horrses which were rather unruly and restive and
therefore running sround far ahead of the stock which was
coming bhehind him. It was while hz was at the head of this
group that he saw the accused some 250 pacahs away., and he
says he recogniend him because not only that they are related
but hecause he recegniscd the herse, the chectnut hors2, he was
riding on. e alvo identified him by the wmanner of his
apparel, by the manner of his dress, the hlankets he was
wearing. He had no difficulty, he told me, in recognising

the Aaccusedd.

The accuged wnas headed in the appasite direction to
where the group driving thess impounded stack were heading.
P.W.2 had, during the course of his evidenco,told the Court.
that there was zmecng pzople who were driving these impounded

stock Aan old man -tho decenasad in this casco. The deccased

44

was on foot whilec %tho rest of ths young men were riding on
horseback inciuding P.W.2; the decceased came slogging aleng
slowly hekind the group vhe were driving the impounded stock.
No doult tirsdnezzs pluc his age having caught up with him it
wAS no sucrprice, tharcfare, that ke tonk & rathsr unduly long
time hefore cmerging from the neck which P.W.2 thought he
should have made by that time. P.¥W.2 got snxicuz and

suggectzd that peaple should go leoking for the deceased.
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He told me that he wAas mAade even the more anxious hy the
fact that he had seen the accused riding rather hard in the
direction of the place where the deceased was supposed to
come and emergé from. No doubt he was further huttressed
in his fear for the life of the deceased hy the fact that
and knowledge that among the stock impounded were the

" mrccused's.

The request was duly complied with and a group of
young men were sent to go and look for the deceased. The
most impressive of the evidence given by these witnesses who
went there was that of P.W.4, Thaho Morai, It corrohorates
and supports that of his mates that is of P.W.1, Lebuang Ntai,
P.W.3, Mohlole Ntakatsana's; in brief it is as fallows :
Having been given an instruction by the chief to go on
looking for the deceased they rode hard towards the neck
where they were expecting the deceased to have emerged from.
When they emerged they did ohserve some 100 paces away from
the neck, that the accused was helabouring the deceased with
a stick. The accused was facing the direction of the neck -
the accused said he was not facing the neck - he nonetheless
heard these witnesses say that he was doing so but did not
honther to cross-—-examine them on their version of events which
in his view was an nhvious lie even if it is in contradiction
nf his own story. However, on seeing them approach, the '
accused got on to his horse and fled. They rushed to the
scene, found the deceased who was speaking but only harely
5O . The deceased tnid them that the accused, calling him
hy name Motlatsi Masoetsa, had finished him, Even as he was
speaking he was showing them the injuries which were ohvious
on the head, and along the deceased's rib region. They
helped him along. - To go slightly back - These Crown
witnesses' evidence is somewhat discrepant as to the actual
position in which the deceased was vhen they first saw him.
In the Preparatory Examination P.W.1l had said that the

deceased had tried to rise when they came to him hut he =
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staggered and fell. The same was said by P.W.3 at the
preparatory examination. But in this Court both of them

said that the deceased had remained prostrate throughout;

and only moved from there when they werz carrying him te a
horse which they took to convey him to the chief's place.
However, to his credit P.W.l realising that the events at the
scene werce closcr to the time when he gave evidence at the
preparatory examinatian than the events today when he is
giving oral evidencas heiare this Court; was quick to say

that the true position was as reflected in the preparatory
examination. However P.W.3's evidence was different on the
issue, He insisted that what he told this Court was the '
actual poasition. But somewhcere along the course of his
evidence he did contradict himself even in this Court on that
issue. As if that was net enough he contradicted even the
contradiction he had given in this Court. Consequently the
mAchine wag played hack; and confronted with the unerring
piece of iavention consisting in the type »nf the machinery
that we have herc, he was clearly in a cleft stick and

therefors he said he agreed with what P.¥W.l1l had said.

The evidence that remained consistent throughout,
not only in the court helow, but in this Court alseo, was
that of P.W.4. He told me that, when they came to the
deceased, the deceased tried to rise but he staggered and
when he was about to fall they supported him and gave him
assistance. The deceased had shown them and he observed
the wounds whers he complained the accused had assaulted him.
He supportzd the story related by his mates, namely, that
when they surfaced to the neck, they saw the accused
repeatedly hitting the deceasszd along the upper part of the
deceased's body. Much was made of the number of blows that
were delivered. But regard being had to the fact that the
deceaced was dressed, not all the blows which were delivered

on his body could have left any marks.

The evidence of the doctor who performed the pnst-

mortem makes the number of the injuries as at least four
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serious injuries,

There is, however, an unfortunate thing regarding
the strict adherence to protocol in the villages in this
country. P.W.2 who struck me as a man of affairs at wvhose
instAance and initiative help was quickly availed to the ‘
deceased did nothing for a whole 24 hours._of the deceased's
arrival at thé place of the chief frnm QfOO o'clock ﬁntil
the fqllowing day. The fact that the dééeased did show .
sighs of life even immediately after he ﬁad been struck and
gome 24 hoursg after he had spent the night at the chief's
place without any medical attentinon is a sure sign that if,
in fact, he had bheen rushed tn places where he could get '
relief in time he probhably would still he aAlive to day
perhaps. But strict adherence to protaocols stood in the
way of all these attempts at saving the deceased's life.
After A message had heen sent to Chief Masiuoa ahout the
condition in which the deceased was the latter ip turn sent
A message to inform a superior chief. No doubt, at the
time when All this was bheing done the deceased's life was

ehhing away at a fast rate. That was just an aside.

The crux of the matter in this case is that it
appeAars that the deceased was goning abhout his duties and
- ¢cAarrying out his lawful functions of saheying lawful
autherity in joining the men who were told to go and impeound
the stnck which had trespassed in the reserved pastures,
The accused tonok advantage of the fact that bhecause of his
nld age and the fact that he was lagging behind he shnuld

go and wreak his anger, if there was any such, on him.

It is significant that in this Court the acused‘
who had sworn to tell me “the truth, told me that he had hit
the deceased hecause the deceased insulted him hy sAaying
"Mosono_ka nyoko" to him. Apparently when saying this, the
accused had forgotten the fact that in his application for

hail he had sworn an Affidavit in which he had sAaid he had

hit the deceased hecause the deceased had joined a group of
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men who were driving his cattle or interferring with his
cattle. What remains when all is said and done is that no
how if either of these two versions was true could a man,
who acted the way the accused did, forget the reason why he
had assaulted another to death. In the circumstances the
accused is clearly in a cleft stick. Neither is it true
that the deceased insulted him as a result of which he
attacked him nor the fact that the deceased had driven his
cattle; moreso hecause he was not driving any at the moment;
if there were any people who were responsible for driving
cattle, these were the young men.who were riding on horse-
hack, whom the Aaccused, no doubt, felt he would not match.
Hence his decision to mAake quick work of the fossil that

had remained hehind. He Alsao made mention, in his evidence,
nf the fact that he had committed this act hecause one of
his herdhoys had been assaulted the previonus day at the
cattle-post. Significantly, he conceded that the deceased
was not one of the people who had hit his herdhoy. It

would appear, therefore, that for nn good reason whatsoever,
the accused helahoured as the Crown witnesses said the poor
fnssil. Even if he felt justified in being angry that hia
cattle had been impounded, surely, the hest person to have
gone to register his protest tn was the man from whom the
instruction to impound them nRmanated. But in the scheme of
the accused's dning things he felt that the weakest must

go to the proverhial wall.

From the nature of the injuries inflicted and the
conduct of the accused after he had inflicted those injuries,
namely, that he hetook himself from the scene, scarcely
taking care to see whether the deceased didn't require
immediate help, it is clear to me that the act was committed
with intent. On his part the accused-tnld the Court that
hy leaving the deceased, so to speak, in the lurch he was
shawing remorse. One would quickly liken the type of
remorse that he is talking ahout to the tears of a crocodile
which flow when it is eating up somebody. I reject that

explantion of his with contempt.

The accused is convicted, therefore, of Murdef AS

charged.

My assessors agree.

JUDGE
11th December, 1990



EXTENUATING CIRCUMSTANCES

————— ——— ————— ——— . P . T — —— - ———

Irn an attempt hy your counsel to pursuade the Gourt
of the existence or otherwise of the extenuating -

circumstances he addressed the following to the Court.

That you did show your remorsefulness hy pleading
guilty when the charge was first put to you and that your
plea to Culpable Homicide was rejected by the Crown thus it
was not really your fault that the case tonok this leng.
Further that the interval between the assaults and the
deceased's death was so long that if he had received medical

attention on time he would have survived.

My view is that the last of the above grounds would
have had some merit if the accused had heen seen doing
something towards alleviating the deceased's condition
instead of abandoning him and leaving him fo the tender

mercies nf the elements and animals of prey in the veld.

I take the first of the grounds advanced as

conskituting extenuating circumstances.

MITIGATTION: Having considered pleas in

mitigation on hehalf of the accused I have come to the
conclusion that 14 years' imprisnnment would meet the

justice of this case. It is B0 ordered.

My Assessors Aagree.

JUDGE
1l1th December, 1990

For Crown : Mr. QhomAane

Foar Defence: Mr. Matooane



