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IN THE HIGE COURT OF LESOTHO

In the matter of :

DAMANE DAMANE

HELD AT QUTHING

Delivered by the Hon. Mr. Justice M.L. Lehohla on
the 10th day of Decemher, 1980

The accused was charged with the murder of one
Tsnknlo Masoetsa who died on the 11th September, 1989 at
Makhalong Mphaki in the district of Quthing. The accused
pleaded not guilty te the charge. It was admitted on behalf

nf the accused the preparatory depositions of the following

witnesses :
P.W.6 ~ Dr. Sfetcher Klauss
P.W.7 -~ D/Tpr Ntepe
P.W.8 -~ W/0 Hant8i

The first Crown witness who was called énd gave oral
evidence is one Boy-Boy Letsie whn lives at Mphaki in the
same area as the accused dnes. He knew hnth the accused and
the deceased. By profession he is A builder having got
himself a certificate in that regard. On the 11th of
September 1989, he told me that he was at Mphaki working

/there



there. After kuocking off, he rapaizcd to Hakhalong which
is his nome, thic wag around 3 or 4 afclock p.m. He was
in the company of Tlaii P.W.5 and ene Halefetsane. Along

their wany they vwerce moet by the decnnnied who was riding on

2}

‘horseback and his horage is fadld to have bogn moving slowly.
Shortly afierwrrds they met with tho nscused who was Aalse

on horsehback iollowing the decenssd. After they had gone
past the ascused they were just about e meel a lady wheo

wAaS moving in the sppasgile divection %o them, thus following
the decenned and the accenncd.  Sha arew their attention to
peonplis wha, aohe said, wverae Jighting belhiand. them. The trio
hurriedly went to th? scong. Indocd, according e one of
these Crown witnasses, when Their atltention w=s brought to
this incidoent, I was toid, the tric woero abaout from where
the witnogn-baxr in fte thoe duilding ouuside there estimated

at nhout 20 pazos.

B W.L ecrronorated ky P.W.3 Uold me that they saw

th the deceased. And then, their
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grappling led Lo o fall Inte a culvert. The accused was

scen, @opeasatedly, uming FRxhibhit 2, the atene, to hit the

decensed. The ceceascd hut Tailed. The trio
tried to interveng, erally, by acking the accused to leave
the decersed ho. Tha acoumszd's henign anocwer was in the
form of & guestionr asking Af they hadnt'i zsiny business to don.
At the time the megured won ceen cnrrying the stick which
is helore Court and he was seen saviag from vhere hE had
bheen belahouring tho dezeanad with thic sntone going to the

rigse in the road nund pishi a rtong, the zizae of a cement

block, raiuving or Lifting Lt and then Zaitiug it drop on

the head of thoe dacurreod,

The aooueocd 1g gnid o hnve said when lcaving the
dececascd that The noenannd had shabbaed him with a spear
but did moi kill bim. and that, this iz nnw the chance that
the unccuncd wng goirn g} iz feor killing him. 'He was heard to
ask baoys who wore aroundc thors 4F the decenced hadn't died.

intird it and left

And he toole tho doceuaredia Yravlo



the place chasing his own horse while he was mounted on the
deceased's horse.
btaw decaf o '
The accused denies.that when he was seen by these
witnesses he was riding on his own horse; he denies also
that he used a hig stqne to drop on the deceased's head

while the deceased was lying prestrate.

In evidence before me, he tonld me that the deceased
had way-laid him and that the dececased was armed with a
stirrup and a whip. The deceased is the one who started

the fight.

At the time when the aRccused was applying for bail
A short while after the events, he told the Court then that
the deceased was armed with & otisk, hut today some year
and odd weeks afterwards ha suddenly remembers that the

deceased was Aarmed with & stirrup and a whip.

Needless to say 1 hﬁve ohserved the witnesses who
gave evidence for the Crown s the issue. They were not
only consistent in what they said, huat their story had a
ring of the truth te it. Moreso hecause they consistently,
with the exception of the deceased’s hrother told me that
they had nothing against the accusod, therefore, they would
have had no cause whatzsoever 4o give evidence falsely
incriminating the accused. It is in this respect, therefore,
that I accept their evidence that the sccused was seen riding
on horseback hurriedly bhehind the deceased. Even with regard
to the deceased's brother, he tnid me that even though there
is no love-lost hetween him and the accused, he wouldn't
falsely implicate him in this Court. I take his story as
true alse on that, meoreso hogcnose his story was not tested
or challenged when he said the niccused during one of the
nccasions when they had differences with the deceased went
to the deceased's place - aand in the words of the deceased's
hrother "hesieged the deceared along with the deceased's

children" - according ts the deceased’s brother's story.

Needless to say, this steory was never tested or
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challenged, therefore, it is taken as evidence hefore Court

which is truthful.

It would appear, therefore, from that evidence that
the accused has consistently bheen the aggressor whenever he
had accasion to encounter the deceased. Because not only
did the deceased's bhrother give evidence to that effect but
there was Also one of the Crown witnesses, a mature man, who
taold me that the accused had one time insulted hris mother and
that the mother complained to the deceased and asked him to
chastise the accused way back when the accused was in his
early twenties. The deceased ohliged and chastised the
accused. This sort of gives a background to the feud, the
long feud that existed bhetween the accused and the deceased.
But the peculiar aspect of this feud is that whenever it
came to either hlows or whatever, it was always the accused
who was seen either around the deceased's place or hecause
the accused was bheing reprimanded legitimately by the

deceased at the Aaccused's parents' request.

I have no hesitation then in rejecting the accused's
story as just a fabrication and as not werthy of credit at
all. ©Of course, as put hy his counsel in summarising the
case for his client, an accused persnon has the lattitude
while fighting for his life to tell lies but some of the lies
he gave were so ridiculous that they could hest he loonked

upon with contempt.

The injuries have heen describhed by the doctor
who performed the peost-mortem. The doctor ascribed death
to multiple skull fractures which also led to bleeding
into the brains and causing tremendous compression in there,
The doctor descrihed the use of force applied there as
tremendous to get such a fracture that he found. I have
no doubt in my mind that the stone that the witnesses
described and said they saw the acused lift and lef drop
on the decéased's head could have caused the injuries that

the daoctor has descrihed,
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The accused's story consists nf inconsistencies.
He told me in his evidéﬁée:— in-chief, that after he had
hit the deceased twice: with Exhibit_1 he had occaslon to
move on to the tep of: the road and léft him there.r Thls
is the evidence that he gave in his evidence ~1nvch1ef.
Ten minutes afterwardg he told me that he hit the deceased
five times on the same épnt with that Exhibit_1. Asked howv
he woild réeconcilé the story that he gave me ahout hitting
the decéased twiéé with this stone, with the statemént he dinde
later that he hit him five times, he was ohviously in a cléft
stick. And the reason is very obhvious, namely that the five
to make the number of occasions that he hit the deceased
"with that stone to rise to five he wonuld have had to resile
from his story that after hitting the deceased with this stone
twice he left for gonod. In other words, in order for the
numbher of occasions in which he hit the deceased with that
stone, even if it was at the same spot, to come to five he
would have had to go back to the scene after returning from
the place where he had left for good after hitting the
deceased twice with that stone. One sees in that type of
relation of A tARle or narration of A story a desperate move
to run Aaway from the ohvious. I have no dnubt that the
Crown witnesses tell me thd. truth when they say that the
Aaccused picked up this enormous stone and let it land on
the deceased's head. The accused wants to make merit of
the fact that the stone in question has not bheen hrought in
Court. VWhile in fact that is a charge on the investigating
nfficers, it does not assail the credibility of the Crown

witnesses whe testified te this point hefore me.

The question then to ask in this case is why should
the accused have helaboured the deceased the way it is
described he did; and ultimAately kill him? One of the
factors that a Court has to take intn account is An Aaccused's
behaviour immediately after the event. 5. vs X. 1974(1)

SA 344 at 347 H to 348 A is authority for the view that

the accused's conduct immediately after the event is
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pertinent tn the charge or the state of mind in which he

was when he committed the offoﬁce. The Crown witnesses told
me that the accused asked if the deceased hadn't yet died.
That clearly shonws the intention that he meant the deceased

to die when he assaulted hinm.

The Crown in argument suhmitted hefore Court that
on account of the long feud that existed hetween the
deceased and the accused the latter must have formed an
intention to settle o0ld scores with the deceased. The
defence asked the Court to reject that as having no basis
whatsnever in evidence. But where there is no direct
evidence it would help to use inferences‘to arrive at a
conclusion provided that the inference enught to be drawn

is the only one that is reasonable in the circumstances.

It would appear in the circumstances therefore that
the existence of the long feud hetween the accused and the
deceased could very easily lead to the accused hehaving in
the way he did towards the deceased. But if that he not the
case, surely, this hehaviour immediately after the encounter
shows that he had the intention to kill. I reject, therefore,
the versinn that there was any case for self-defence in this
trial. I also reject the accused's stnryrthat the deceased
had way-laid him. First nf all the Crown witnesses said
that the deceazed was not armed with anything. Naturally,

A man who seeks to way-lay another usually makes preparations
to ensure that his life would never he in danger. There

wAas no how the deceased could arm himself with a stirrup and
its strap while intending to way-lay the accused if at all

he used the stirrup and strap. That only shows the desperate
attempt on the decaased's part to quell whatever attack was
heing mounted against him if at all he used the stirrup and
its strap. In any case the accused said just as much,namely,
that if he himself were to he attacked then he would use the .
stirrup as the last resort._ The only inference to draw

from the Accused's denial that he was riding on horseback

when he came following the deceased is that the accused does

/not



not relish the idea that he was eager to catch up with the
deceaserd who was riding ahead of him, and pick up a quarrel

or A fight with him. He chose to tell this delibherate lie

in the teeth of overwhelming and c¢redible evidence with the
hope that, hecause he would not ordinarily catch up with the
horse rider i.e. the deceased if he was walking on fnot,

some impetus could he given to his story that he was ahle to
cAatech up with the horse-rider hot becAause he had come hurriedly
following him hut hecause the horse-rider had motionlessly

way laid him.

The accused collected some items from the scene
including the deceased's blanket and the horse. It is to
he wondered why then if the deceased in this encounter had
nccAasinon to use his whip the accused didn't collect the whip
to report himself carrying it along with him as he did to
the peolice. I have already stated that the gquestion of the
use of the stirrup and the whip Aare just figments aof the
Accused’s imagination. He would have indeed made mention nof
them at the time that he was under oath while applying for
hail before Court if they featured at all in this trial.
But in the evidence he made mention of a stick. No stick
was hrought to Court helonging tn the deceased. I% would
appear that even hefore the Court that heard his bail

application the accused was telling lies.

The accused is accordingly found guilty of murder

As charged.

My asgessors agree.

JUDGE
10th December, 1990



EXTENUATING CIRCUMSTANCES

I have just heard an Aaddress on the existence or
ntherwise of extenuating circumstances in this case. O0f
their nature the extenuating circumstances help avert the
ultimate penalty; I have listened, therefaore, carefully to
your counseél's addreas on this issue why you shouldn’'t bhe
sentenced tno death. He told me that there was this long
feud hetween you and the deceased as testified'to hy the
Crown witnesses including ynurself. Y¥You alse teold me that
it is undeninahle that you had taken drink that day.
Countering one of these factors, the Crown properly told
the Court that a long feud-would only serve to aggravate
the crime, hecause on it is hased the element of
premeditation which would never he of help teo you at all,
At Aall. The Crown did very properly ton concede that
there was an element of drink in this case. On that, and
that alone, the Court finds that extenuating circumstances

do exist.

SENTENCE
I am heing given reasons why the sentence to he
imposed on you should nnt be stiff. One of them is that
you immediately went to the ponlice to report yourself, but
that was not hefore you had boasted to the young hoys who
were around there that you had killed this fellow. I have
hesrd thia evidence which showed me that-you are the type of
man who doesn't want to be chastised. As a young man mayhe
you would have protested against being chastised but that
chastisement has got its own effect which I would call very
heneficial effect. But now it looks like ynu have
persistently resisted reprimand even to you at the behest
of your own paremts. Now, you have come to me, the deceased

tried to chastise you, you ultimately killed him.

My Aassessors agree with me that you have got to he

kept away from society for considerable length of time. I

/have



have heen told that you have children wham you are fending
for including your mother. I think your mother should he
happy now that you are kept out of her sight for A whi;e,
hecause you ultimately killed somebody whom she had aéked
to put you right as if to cock a sniook at her you bioké “the

rod that was meant ta correct you.

The least sentence that I can impose on you is that

you go to gaol for twenty-two (22) years.

My Aassessors Aagree.

JUDGE
10th Decemher, 1990

For Crown : Mr. Mokhoho

For Defence: Mr. Fosa



