CIV/APN/103/85

IN _THE HIGH COURT OF LESOTHO

In the matter between:-

MOKHALI SHALE ' Applicant

and
MAHLOMOLA SHALE AND 14" OTHERS Respondents

JUDGMENT

Delivered by tii¢ Hounwuicoie Mr. Justice J.L. Kheola
on the 4th day of December, 1990

On the 1st May, 1990 the applicant obtained an interim
order restraining the 14th respondent from disposing of appli-
cant's sixteen head of cattle and ordering him to release them
to the applicant upen payment of security, for safe.keeping
pending the finalization of an action instituted by the appli-

cant against responcants in the Mafeteng Magistrate Court,

The crder hes been fully complied with by the i4th
respondent and must be confimed. The only question rem.ir.ng

to be decidad is that of costs.



Mr. Mda, counsel for the applicart, submitted that the
{st respondent had no reason to oppcse this application. In
nis own affidavit he has stated that he together with the other
respondents have zlways baen willing that applicant's cattle
be released from the pound upon payment cf. security in terms
of the Laws of lLerotholi. It is surprising therefore why the
1st respondent is opposing an order directing what is consistejt

with his wishes.

According to the evidence placed before this Couit by
the 1st respondent, the applicant paid security on the Z0th
May, 1989 and his sixteen head of cattle w2re releasec to hin
on the same day. The security was paid to the 14th respondent
in whose pound the cattie weie kept. 7Two days later, on the
22nd May, 1989, the 1st Eespondent was served with the interim
order, without ary accompanyirg affidavit. It is not clear why
the applicant decidsd to go ahecad and serve the 1st respondent
with an interim order requirirg him to release or cause tc be
released sixteen hzad of cattle to the applicant .when the latter
knew very well that the said hzad of cattle had been releasad
to the applicant by the 14ih respondont. i am of the opinion
that the 1st respondant was entitled to oppose the application
on the ground that the saic¢ cattle had bgen released two days
before he was served with the interim crder. He was no longer
in a position to comply with the crcder and he was entitled to

place the facts bzfore the Court.



I do not agree with the suggestion that the intention
of the i1st respondent is just to waste the Court's time and to
cause the applicant to incur unnecessary costs. There was no
reason why the applicant served the 1st respondent with the
interim order when he knew that two days before such service
the 14th respondent had released the cattle. [t seems to me
that he was actually inviting the ist respondent to state what
his attitude was towards the application and he cannot now say
the 1st respondent ought not to have opposed the application.
He had to inform the Court that it was impossible for him to

comply with the court order.

Mr. tida submitted that the 14th respondent must pay costs
because he acted contrary to the provisions of section i3 (4) {ci
of the Laws of Lerotholi in that he insisted on a conditicn not
provided by the law, when he demanded payment for damaces descite
the fact that the applicant had already taken the matter to Zourt
as a dissatisfied party and the 14th respondent was aware of this.
He insisted that he was going to sell the cattle despite the fact
that he was aware that the applicant had already taken the matter

to Court,

Section 13 (4} (c) of the Laws of Lerotholi reads

as follows:-
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“The Cihief or Hzadman in charge 2 pound

chall, befo.c releasing any 1mpc:1€*d stock,

d°n~.f o the ocunoy the amcunt of any .ssessed
demQC?° At *ab pound Teas, If the cwuner shall
refuse to rﬂmp}w with the deisand or shall dany

nic liability, the curer shall forthwith state

h'a chjection to tha Chief ¢ H2aczan in charge

i the p*ﬂ?ﬂﬁ whiy thudl givﬁ rotize to all parties
coincerned, and thereafter, unlass sufficient
security is givea, ha shali drrPin the stock until
tia d!‘“Jvﬁ thail have be,b se tled between the
part : Provided that if the diznute is not

SCE ?;eJ wiihin 14 days or 'atl,fa(tory evidencs

given within that tine that court proceadings have

bron instituted, the Chief or Haadmen may sell

such of the :tOL as snall be sufficient to pay

for 4 ¢ &xd damages inaccerdance witn
L S oTuLe,

Tre steges decceribed in section 13 (4) (c) above are
very clear. Ths first stage is that the chiaf or headwan in
charge of th2 pound must cemand payment of the asazssed damajes
and the pound fees. The second stage is that if the cuper of
the animals denies liability he must pay sufficient security
can be reteased To him. The third stage

pefore his aninal

th )

™

is that if the dispute is not ssttled within fourte=n days cr
satisfactory evidence given within feurtesn days that court
proceedings have been instituled, the chief or headm:n may sell
the stock tc pay for damages end pound fees.

1T seame to me that in the in57enit <asc the chief

demanded payment of damagss 2ned pond Fzes.  The owner of the
stock refusad tu Cuaiply with {he domond and also donied liabili.y.
After that the ciiied and the cunzr of tha stock did not discuss
the questicn of paymuat of sufiicient security and the chis®

centinued his detention of the stock. 1 think up %o this stase

Ioeeiens



the chief was entitled %o refuse ¢ ic relesse the stock. Then
the owner of the stock instituted ccurt preceedings in the
iiafeteng Subordinate Court. The applicant's Counsel wrote a
jetter to the chief demanding the relesse of the stock upon

payment of sufficient szcuriiy for camaces.

In his founding affidavit tre applicant deposes as

follows: -

"5:1 Having failed to negotiate a reasonable
settiement with the Rcaponderts, on the
13th April, 1989 1 instructed my attorney
MR. A.P.S. Maa to sus cul summons against
the Respondanis herain for the release of
my aforesaid livesteck, which he did in
CC 29/89 in tha Mafeteng Subordinate Court.

5:2 ar. t5e 16th Aoril, 1989 my counsel adv. Z.
ida wrote a letter to the thirteenth Res-
pondent requesting hir to release the said
cattle to me Tor sane keeping pending the
finalisation of tha aforesaid action. This
Honourable Court is rzferred to annexure
marked "A".

5:3 On the 20¢h April, 192% I attended the ofiizas
of the thirtaenth rocpondent and met him in
person; ne aaviscd B2 tihat he received the
letter from my counsal znd had taken note of
the contents therain but that he was not
prepared to reledse the cattlezs advised save
if he werc (o be 50 crderad by the above
Honourable Court. The Principal Chief further
warned me that if T wes not in possession of
sucn Court Ordzr Ly “ha st May 1989 he would
sell my sixtesn hzcg of cathle by public auction.”

In answer to the above cliegations the 14th respondent

deposes as follows:-

"AD PARA 5:

fo.....



5.1  Save to deny the question of negotiations
at iy offices and to say that I have not
been cited as a dafzndant in said CC 29/
I have no knovledge of contents herein.

5.2 Contents herzin ares acaitted.

5.3 Save to say tihat I said that 1 would only
release the cattle if he paid for the
damages to the crops and the pound, conteats
herain ar2 adaitted. I furthar told appli-
cant that if ¥ourtcon (14) days expires the
cattie will be scld by public auction.”

I agree with the submissicn that the 14th respondent
acted contrary to thz second provizo to section i3 (4} (c)
of the Laws of Lerotholi by insisting that unless the apnii-
cant paid the assos:ied damages end pound fees, he would sejl
the cattle after the expiry of Tourtean days. The second
proviso makes it quite clear that if the owner of the stock
produces satisfactory evidence within fuurteen days that court
proceedings have been instituted tha chiaf or headman in charce
of the pound is no longar entitled te cell the stock. His duty
is to demand sufficient security Tvrom the owner of the stock and

once payment cf sectrity is mano ho must release the stock.

The applicant was eintiticyd 1o come to -Court urgently :o
stop the unlawfuIAsale of his stock enc 1 am of the view that he
is entitled to coste bacausa if tho 14th respondent had strictly
complied with the provisicns o7 thn law the epplicant would not
have peen forced to incur uninacaseary costs of instituting this

application.

In the resuit the 14ih respondents end the 15th respondanat

are ordered to pay «ppiicani’s costs, jointly and severally, un.

t ¢+ 2 nane



naying the other to be absolved.

J.L. KHEQLA
JUDGE

4th December, 1550,

For Applicant - ir, Z. fda
ror Respondents -  Hr. Hoorosi



