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IN THE HIGH COURT OF LESOTHO

In. the matter of :

NOSI MOTHYIBETSANE

. J UDGMENT

e T et dm e . Ak e S et

Delivered by the Hon. Mr. Justice M.L. Lehohla
on the 3rd day of December, 1990

—— et o . - —— —

The accused is charged with the murder of Seetseng
Makume who died from assault injuries on 23rd November 1%8E.
The scene of the assault was At a place called HAa Ramatleps

in the Mafeteng District.

The accused pleaded not guilty to the charge.
Originally the accused was one of the four assailants who
were charged with this nffence. Some aor all of his otiher
co-assailants hnve since heen tried. The-accused's trial
to—-day is A result of an application far sepaAaration of trials
necessitated by the mecused's failure to stand trial with the

Aalleged co-assailants.

The depasitions of P.W.4 Gerard Mpela at the Preparatory
ExAamination were admitted bhecause this witness has since died

and consequently could not give nral evidence in this Courti.

The Post-Mortem Repnrt of the Medical Officer wno
examined the deceased's hody wac ~nlso admitted hecause thau
officer Dr. Westenhuis has since completed his contraét with

the Lesotho Government and gone ahroad for good.
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The defence on its parc made formal admissioﬁs of
the witnesses whose P.E. depnsitions were accepted by the
Crown and thereupen read inte the recording machire and
thus made part of today‘'s proceedings. The witnesscs in

question aAre the following :-

P.W.3 Mohanoe Seclle
P.¥W.5 Setlai Lefercfere
P.W.9 Mabusetsa NMakume
P.¥.10 'MatEnlo Lefama

P.W.xl2 D/Trooper Mochonesnoe

Although the dofence was prepared to admit the
evidence of P.W.6 Scabatn Shane the Croawn did not accept
that admissionr. Canssguently the witness was called upon to

give nral evidence 4ard in turnm c¢rnss-examined nn it.

The evidence lcd indicated that the deceascd was a
niner in the goldfields of South Africa and had not heen
long in the village hecruse hc had had a week-end off from
his joh.

:

On the day of the incident the deceased was prescnt
at a stockfair party held at the home of P.W.8B 'Masupang
Many people had gathered there. Beer was being sold at Lhis

party which had started approximately at 9.00 a.m.

The decensed was in a joliy mood and displaying a

very generous dispasition.

The accused and P.W.5 had brought their tape recorders
to this party. P.W.5 was operating one nf these recorders io
provide music. The 3 other co-assailants were not
present wnen P.W.H6 came at akout 3.40 p.m. to this party.

True to his generoasity the deccased houvght 40 cents worth
of heer and offered it to P.W.G And one Thabhang who dranx 1°

“he accused does not drink.

The accused went out carrying his tape recorurr ini

teft the scenc.
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Because the hatteries of the recorder which had
remained in play had run down the music stopped and the
deceased stopped dancing. The deceased had his knobkerrie
with him at this feast. He hought = four gallon tin full of
heer for all thos who were there. He paid some R6-00 to

P.W.8 for the purchase of this beer.

The merrymakers took the 4-gallon tin outside and

lavishly helped themselves tn its contents.

When he left the accused did not say where he was
going. However one and half hours later his presence at the
scene was noticed hy P.W.8. GShe did not notice when the

accused came hack though.

For purposes of clarity the three original accused
Ramanaka Mothihetsane, Mphonyane Leferefere and Maghobela
retlane will he referred to as co-assailants 1, 2 and 4 in

these proceedings respectively.

Co-assailant 4 arrived, found the deceased holding a
nug full of beer. The deceased offered co-assailant 4 this
heer which happened to he the very last drop from the
4-gallon tin which those present had heen treated te. C.-
ass”ilant 4 gulped it hurriedly with the result that some

of the heer spilled on his chin and chest.

The deceased was later seen standing at one of the
cornertd of P.W.8's house, heartily &ngaged in A conversatior
with P.W.6. While thus engaged in this conversation witn
the deceased P.W.6 ohserved the accused repeatedly hitting
the ground with his stick. P.¥W.6 apparently thought nothing
of this Aand dismissed it as some form of an innocuous but

strange diversion.

The accused smecmed to hAave approached the scene
from the left while theo 3 other co-assailants approached it
from the right. Even as the deceased was looking awav from

P.W.6, coH-assailant 1 came hetween the deceased and P.¥V 5
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and levelled his stick at the bhack of the deceased's head
with the result that the deceasecd who was caught unawalres
hy this hlow stAaggered forward and towards the left in &
haze only to he dealt a savage hlow on the chest with A

timber stick hy the accused who explained that he feared or

(2

thought that the deceased was fighting his hrother assailant

At this stage in the chain of events it is importanc
to note that the accused conceded that he was aware when ihe
deceased received the blow from the back of his head that
the deceased was taken unawares. He was Aware also that the
deceased in his staggering flight from the bhlow he was nnt
pasing any danger to anyhady. Thus caught in the jaws of
this untenahle hehaviour on his part in attacking the
deceased who was flailing his limbs in a haze the accus:zd
sought to explain his hehaviour hy saying that all turnec
hlurr@gd in his mind and without knowing what he was doing
he found himself having struck the deceased on the hest with

that stick.

It is impartanit alsn to nate that P.W.1ll D/tranper
Lephoto had in his evidence in the prZuance of the accused in
this Court stated that the accused had told him that be fought
the deceased because the latter had fought his brother co-
assailant 1. Asked therefore how the accused could reconcile gp¢
statement he is said to have given te P.W.1ll with his cvidenze
that he assaulted the decernsed hecause he thought the latter
was fiphting his brother ,the accused said he did not hear
when P.W.ll gave this piece of his testimony. The upshrt
0of the accused's failure to hear evidence given in his presen:cs
which evidence conflicts with his own is that this adverse
evidence remains unchallenged. Furthermaore the accused was
represented in these proceedings. If it is true that he
did not hear thi: evidence which coentradicts his, I am in
no doubt that the accused's counsel would have cross-examjined

+.W.ll on it provided he was of the view that it wss 00t true.

Needless to say the accused in his own words oo
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that his version that the deczased could he said to have
attacked a man away from whom he was facing when assaulted

wAas nonsensical.

Further evidence shows that after the initial hlow
te the back of his head the deceased who was set to hy the
accused and his ca-assailants fell to the ground. Croun
witnesses testified that while on the ground the deceased
wss belahoured by these men with sticks in a manner akin t»

thrashing of sorghum.

It is on record that the accused's timber stick g.t
splintered in the prncess whereupon he picked up the deceased's
knobkerrie from where it had fallen and helaboured him s..me

more with it.

The accused states that he hit the deceased with
that knobkerrie only once on the arm. Asked why;;hz said
hecause he thoaught the deceased would rise and attack him
and the nthers who had joined in the assault on the deceased
who was already sprawled helplessly and in careless abandan
en the ground. In this posture of events when asksd if e
serinusly thought the deceased could rise and pose Any danger
to the four men assaulting him the accused retreated to hisg
well-worn excuse that his mind had gone hlurred and conseguently

he just saw himself doing what he did.

Albheit with some reluctance the accused conceded
that his position at the time of the assaults while the
-~

deceased was lying prostrate was towards the upper part of

the deceased's hody.

Evidence showed that when seen in the deceased’s
hands his knabkerrie was still intact and the hancle laong.
However, after the assault on the deceased with that
knobkerrie the handle was now shorter showing that it had
got broken. The accucsed says he does not remembher ir whnt
condition that knobkerrie was when he picked it up and hit

the deceased with it. He however conceded that h#sd thz

/knobkerric



knabkerrie bheen usgd prior to the attack on thé deééaéed‘he
would have noticed if he was present when that knobkerrie

wAas used. In the light of the fact that prior to thz attack
on the deceased no commotion cccurred necessitating fhe usa
of that knohkerrie it ic aafiz tn infer that the knobkerrie’'s
handle got broken when appliiead hy the accused on the deceased.
It is also gafe to infer that much force was used in wielding
that knohkerrie with the result that it broke. Nendless t:
say that from reliable aovidencs showing the accused's place
vis-a-vis the pesition of the dccersrcd's hady during the
assAault the accused must have hit the dc¢zeased on the upper

hody.

Reliable evidence shows Thint the accused did not nnly
hit the deceased once with that kunbkerrie. It also shous
that he did not hit him only oncce with that stick. Surely
It becomes diffizult to undorstand how, if it is true theat
tihie accused’s mind went blurred after using each of these
weAapous only once te hitv the deceased, he could recaiiect
with clarity of mind that e had applied either of them anly-
shnoe unless tho raoclonding of his mind was convenientlly
selective; that is completely heclouded te make him unawar
¢l what he was doing hut at once zufficiently clear to ennable
him te state with certainty that on each mccasion he hit the
Scceased once. To my mind the accuned's account of ris
participation in the agzault is untenable and geared at cither
minimising his participation or falsely denying the savage

attack he unlecashed on 2 man whao pozsed ne danger to him.

The Crown submititasd That the accused's departure to
‘Mlapokane's from where he came to the scene almost simul taneousl:s
with the 3 co-assrilants was s merg ruse embAarked on by him
after he had ascertained that {he deceased was at P.¥Ww.8's
i-lace so that the co-megsailavts ~tvd he could later come and
killi the deceased az thoy did. Thy accused denies this.

He however is at & quunary to sy how a man who appeare<s
tn pose no danger %o anyoence, wno was offering almost.everyonc
who wsis at the stoackiair heer he had bhought, could for =

apparent reason he so savagely attacked unawares even by « -



-7 -

of the co-assailants who drank the last drop of beer houghkt
by the deceased. The accused is unabhle to sAay why in the
light of his admission that his explanation is ahsurd he

participated in the assault on the deceased.

It is not difficult therefore to draw a conclusion
that the attack on the deceased was not sponteneous but A
result of premeditation by thase who unleashed this savage

and brisk attack on him.

The accused conceded that the deceased was oller
than he is and that the deceased at nne stage grew up in the
accused's parental home. He conceded further that he in
turn went and stayed at the home of the deceased as the
deceased's ward after the deceased got married and uset up =a

home nearby in their village.

It would seem to me therefore that in erder o
ncgative the view that the accused's sole departure fraonm
P.W.8's place was in order to fetch the cn-assailants, h.
used A stratagem of separating from the co-assailants 2and
approaching P.W.8's place by taking a round ahout path.

The purpose of this steratagem was to hoodwink theose who had
remained on the scene inte helieving that the accused played
no part in the plet that was hatched against the deceased

previously.

To my mind the simultaneous arrival of the accused ani
tiie co~assailants at P.¥W.8's place after the accused's
icng disappearance - from that place was no coincidence, less
still his Aassault on the deceased immediately after co-
assailant 1 had dealt the deceased a stunning blow at the

hack of his head.

A matter of further significance is that the
accused, Aafter the deceased had heen bheaten to death an:
any prior attempts hy P.W.6 and P.W.8 to intervene on the
deceased's hehalf had been thwarted, lingered for a short

wvhiie when his companions departed and blew his whistie.

/P.w.8



P.¥.8 and P.W.6 said the whistle was blown as =a
mark of triumph for the mission successfully accomplishod.
The accused dnes not deny having blown the whistle
immediately after the deceased appoansd "to he dead. He
however says that that did not signify any triumph_on his
2nd his companions' part. He says that he hlew his whistle
te summon those who were to accompany him to the circumcision
school., F.W.6 in a very fair and generous manner told the
Court that indeed a whistle can be hlown either to summon

people to go to the circumcision school or as a mark of

victory, triumph er celehration.

The accused stated that he failed to go ta tle
circumcision schooi ar he accompanied to that place hy tlose
h: was summoning there becruse it was decided hy th: co-
assajilants that they go to the chief's place bhecavs: tiry

nndd caused an accident at P.¥.8's place.

It thus poses nn difficulty to rule out Az A mere
red herring across the trail the accused's attempt -t

watering down the chvious triumph signified by his bioswin

[he

the whistle immediately after the assault. He attampts to
wAater down this celehration by inventing a wholly unrziatsd
story that he blew the whistle teo summon people to a
circumecision school. The accused's version lacks lacal

culour in the extreme in thisz regard.

Confronted with the incongruity of his version of
the circumcision school in comparison with the one horae
out hy circumstances as the more relevant, the accused
grunted his disagreement but bhore the leook of a dying ‘uck

in A thunderstorm.

The authority of 5. wvs X 1974(1) SA 344 at 347 H to
348 A is relevant ns to the state of an accused's mnind as
reflected hy acts done after the crime. This Aauthority is
€ven more so in the instant matter where the accused's state
nf mind was marked hy fanfare and joy immediately after “h~

affence.

/The
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The Court has to also have regard to the fact that
the accused breached his conditions of bail hy failing to
attend his trial at the time the co-assailants were tried.
There is authorjity for the view that a man who fleces fram

trial confirms his guilt.

The post-mortem report shows that death was <ue tn
hrain damage. The skull was fractured and there was A

depression on it.

Regard heing had teo the fact that the Aaccused was
standing opponsite the deceased’'s upper bhody when the assaults
were carried out, and that his stick and the deceased's
knobkerrie applied hy the accused splintered and hroke
respectively leaves me in no doubt that the force with which
these weapons were used was savage and directed at the upper
part of the deceased’s hody of which the head is a vital

organ.

v

Miss_Moruthane for the Crown submitted that when
P.W.2 knocked off from wﬁrk and came to P.W.8's stockfair the
accused was still abhsent. She submitted that it was no
matter of sheer coincidence that when the accused came hacx
to the scene his hrother and other co-assailants including

the accused converged on the deceased.

She further submitted that there was actual intenticn
to kill on the part of the accused formulated earlier than
At the time the attack was launched. She buttresszd her
argument by stating that all the assailants including thso
accused encompassed the deceased’'s death. On this hasis
she prayed that the accused should he found guilty of the

murder of the deceased on the basis of a manifest intent

Nzobozi 1972(3) SA 476 at 478 Miss Moruthane prayed that

the accused should he found guilty of murder on the hasis

wf the principlc of common purpose. She qunted a passage

/referred
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referred to in the ahove case saying -

"Suppose A and B, each carrying a knife, form
an unlawful common purpose, in the execution
whereof each is to play a contributeory part,
to assault C hy stabbing him. In the ensuing
scuffle, first A gets in the fist and only
stabbing-hlow; and as the result C falls dead.

Each is guilty of murder if he subjectively
foresaw the possibility of the execution of
their unlawful common purpose causing the death
of C. In other words, each unlawfully and
negligently caused the death of a fellow being".

Needless to say common purpnse can arise on the
spur of the moment and without prior deliberation or

formulation of method of attack.

Crown pointed out that acts or utterances of one conspirator
are admissible against the other if made in furtherance of

the common purpose.

Having considered the evidence Aadduced in this
proceeding and considered the authorities highlighting and
suppnrting the legal principles to he had regard to I find
that it would not be necessary to resolve the present case
on the bhasis of common purpose in the teeth of abundant
evidence showing that it would not he wrong to infer that
the intent to kill wrs formed long hefore the attack was

launched on the decaeased.

Consequently the accused is found guilty of murder

with direct intent.

My assesSor agrees.

J UDGE
3rd December, 1990



JUDGMENT ON EXTENUATION

statement not hased on sworn evidence was invited by the
Court to say if he had had regard to the words of Schutz P.
As he then was in C. of A. (CRI) No. 7 of 1989 Naro Lefaso vs

Rex (unreported) at 12.

The main thrust of that judgment on extenuation ic¢
that where counsel wishes to rely on a statement of the
nature referred to Abhove he or she should "ascertain clearly

whether the Crown admits its factual correctness".

In the instant case it appeared that learned Counsel
fer the defence had not paid any regard te this state of

affairs.

Having utilised the time allowed him to acqguaint
himself with relevant portions of that judgment and to
conzsult further with the accused he very properly decideqd

to leard the accused in evidence on extenuation.

The mAain thrust of the accused's evidence at this
stage was that in September 1985 the deceased in the company
of his wife came knocking at the accused's place At night

while the Aaccused was sleeping there alone.

The deceased accused him of having an illicit love
affair with his wife. The deceased hurled an insult at hinm
to wit "your mother's vagina'" and left the accused in there
with A promise or threat that he was going teo report his

complaint to the accused’'s mother,

The accused rose after the deceased had left,
dressed up and fled to Rasekonti's place hecause he said

he feared the deceased would come hack and kill him.

The Aaccused reporitéd to Rasdkonti what had
transpired hetween him and the deceased. The following

day Rasekonti undertook to confront the accused with the

/deceased
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deceased but was dissuaded from letting the accused
accompany him by one Dyke.. Thereupon Rasekenti went alone

tn see the deceased for the deceased would kill the accused.

It is to he wondered how the deceased could have
done this at any subsequent time having let slip the
apportunity to kill the accused when he found him undresse-
at night at the accused's place where the latter had just
awoken frnm his sleep. Be it remembhered that the Aaccused

says the deceased even then was armed with a knohkerrie.

When Rasekonti came back to report ahout the results
of his trip the Accused's mother was with Dyke and the
Aaccused. He told them that the deceased had said that this
he kept a secret confined to only those whe had, up to this

far, heard it.

The accused's mother became suspicious and went to
complain to the chief abhout his child heing threatened at
night hy the deceased. The chief did not call the deceascq
to confront him with the accused's mother. Afterwards when
he gave this matter a more serious attention the deceased
wASs already'gone to the mines. Thus the chief's efforts

were thwarted.

Then Ramanaka the accused's elder brother came hack
from the mines a week hefnre the events whereupon the
accused told him of the foregoing. Ramanaka expressed a

wish to see the deceased wherever opportunity would allow.

On the day of the incident the accused having
located the deceased at P.W.8's place left and went to
'Mapokane's to alert Ramanaka and the other co-assailants

of the deceased’'s presence at P.W.8's.

The accused and they duly set nut for P.W.B8's
nlace. The accused separated from them some distance away
from that place and took another path leading to P.W.8's

place.

/This
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,This is the place where this dastardly and wanton

attack mh the deceased took place.

The accused laid much store by the fact that his
brother, despite the accused's dissuasion, insisted that
the deceased should he confronted there and then. The
aAccused sAays he had advised that this matter would hetter
he looked into at home and not At the stockfair. However,
he was prevailed upon by his brother whom he feared woulid,
if the accused persisted in his advice, charge the accuse!
with lying if he seemed to he wawvering instead of seizing
this opportunity to gn and confront the deceased there and

then.

The accused said that on his own he fearec the
deceased so much that he would not have dared challenge nim
t: & fight. He accordingly wants the Court to bhelieve thAat
his brother Ramanaka is the one who influenced him to conrmit

‘this offence.

The Aaccused was hard put to it to say why he <id not
tell this story to the Court in the main trial. His excuse
is that he had forgotten. He only came to remember it
whan his Counsel urged him without let up to remember it.
The Court is not oblivious of the fact that the accused was,
during the main trial, pressed without avail te say why the
deceased was killed. It cannot be true therefore to say he
had forpgotten the reason why. He conceded that the reason
he has now advanced was important. It is therefore my vicw
that he was lying when he sAid he had forgotten it. He
wAs Aalso lying in the mAain trial when he said he d4id nnt

know why his hrother and he assaulted the deceaserd.

In the lipht of the fact that he has now hrought to
surface some hackground to this entire episonde it hecones
clear again that, despite his assertion to the contrary,
is lying when he persists thét the plet to kill or assaul

the deceased was not embarked upon at the time he Aalerte



the co-assailants of the deceased's presence at P.W.8's place;

nr even earlier.

While his cohorts might have had heer to drink
the accused was in his sober senses., This in itself can
scarcely accommodate him within what the law regards as
extenuating circumstances. These heing factors neot toon
remntély related to the offence but if shown to exist,
serving to reduce the offender's moral hlameworthiness.
Needless to say in order tn avail extenuating circumstances
must he established by the accused on a halance of

praehahilities.

I have strained my wits to consider what ;ossihle
extenuating circumstances can he said to exist where an
innocent man struck unawares from the back of his head is
converged upon hy a group of four mAature men each arme-
with either timber sticks, knohkerrie or sword, and is

helahoured in A manner similar to thrashing of sorghum.

Serious consideration of the excuse advanced that
the accused's hrother prevailed upon him to commit this
cowardly and nefarinus act has brought me to the view that
it would he perhaps flying in the face of maral loyalty to
one's brother and would even have constituted a crourse of
conduct that would have taxed the emotional resources of a
much more sophisticated individual than the accusedi's i7 he

did not give in to his brother's wicked schemes.

For this I do find that extenuating circumstances

just and nonly just exist in this case.

You may count yourself uxtremely lucky for this

finding.
My assessor agrees.
The accused is sentenced to 20 years' ‘imprisonment.
. -";:' i, -~ , - ) r v " —_
—-—M} A——:—-—— ——————
J UDGE
4th Decemher, 1990
For Crown : Miss Moruthane

For Defence: Mr, Fosa



