CRI/APN/323/90

IN THE HIGH COURT_ OF LESOTHO
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In the Application of :

TEBELLO THABO TLEBERE Applicant
v
R E X Respondent

J UDGHMENT

Delivered by the Hon. Mr. Justice M.L. Lehohla
on_the 31st day of October, 1990.

The applicant seeks to be admitted to bail by this

Court on .econditions that it may deem suitable.

The. charge sheetfnnnexure-ﬁﬂ"-sets_nut that the
applicant is facing .A charge of Armed . rabbery comiittcd
around 22nd.May, 1990. at Barclays. Dnank Mafeteng where
by means of a fire-argp the_applicant- is_alleged t: have
irduced. submiseion “in - several ol the Brnk-employeces
with the result that the Dank lost a sum nf M400,000.0C0
stolen from-thoge emplayees- through-use_of threats applied

to Bubject -them to_vielence.

It was _argucd-oc_bhehalf of the applicant that it was
not enough %o yrpe the Court te refuse bail on the ground
that the -applicant amight.interfere with .crown witnesses.
It was urgedcthat short of producing positive acts to
demanstrate that -the.applicant..would interfere with Crown

vitnesses the -crewn's submissinn that. the applicant will in
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fact do sn should be rejected.

It was further argued that the creown's Apprehension
based on grounds similAar to the above that the applicant

would ahacond should nat be entertained.

The applicant's cnunsel submitted further that
gravity of the offence alleged to have been committed by
the applicant is not A complete ground for refusal to

admit him to bail.
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for the propasition that

"reasonable possibility to abscond consists in
evidence of prior attempt by the accused to
ahscond".

and further that

“fear of interference with crown witnesses would be
well founded if there is praof of prior attempt to
interfere"

it can be shown that release nof the applicant on bail
entAnils A mAanifest risk such risk can be met by imposition
nf such caonditions as the court is at large to ddem suitahle and

lay down,

In the words of Elyan J. in Jack Mosiane and Others vs

Regina H.C.T.L.R., 1961-62 page 2% at 27:-

—— i ————

"The main consideration in deciding an application
for bail .... is whether the grant of the application
ig likely to prejudice the ends of justice, and
whether from the circumstances nf the case, such as
the nature of the charge and the severity of the
posseible sentence, an accused, if released, is likcly
to appear and stand his trial."

To my mind this is the main issue upon which the decicion

tn either refuse or grant the Aapplication should be based.
On the undisputed facts bhefore-me the applicant faces =a
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charge of armed robbery. By all manner of means a very i
serious crime regard being had te the fact that a fire-

arm was used to effect the rowbery. Apart from this it

is a gquestion of law thus allnwxngﬁMo exercise of judici:l
discretinn that should the applicant be convicted at his

trial for the alleged offence no less than ten years'
imprisonment shall be impnsed without any option of a

fine. This again calle for very serious consideration

whether faced with these ndds in the event of a convictian

the applicant can reasonahly be expected to stand trial.

I may express my reluctance and gongtraint to consider
the merits of or say anything which might savour »f pre-
judging the case, despite the inevitahle temptation by
both ceunsel to draw me tm that end during their respective
submissions. I wish therefoare te eeanfine myself to deci-
ding whether in the light af the circumstances set out above
the grant of release is likely to prejudice the ends nf

justice.
In the words of Elyan J. aboave:

“The proper approach in cases of this kind is ......
that though the Court must sAfeguard the liberty of
the individual, it must Alse safeguard the adminis-
tration of justice .........Though I might add
that generally the tendency is towards granting of
release.™

Even though it is trite that the Attormey-General':

or the Director of Public Prosecutions' ipse dixit cannot

be substituted for the Cnurt's discretion the words of

Elyan J. above at 27 however indicate that

"If officiAal or palice statements on which substantial
reliance can be placed are before the Court to the
effect that a reasenable possibility exists of such
conduct on the part of an accused aAs would
influence witnesses or potential witnesses - persons
whom the police may want to interrogate - or tamper
with them, or deny sources of information, the Court
cannot very well brush aside such statements, and
proof of any actual attempt will not be demanded.”

It should be clear then that contrary te the emphatic
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view expreszed Dy Ve I, an Bronsty ahave anG hased on Kok

referred to earlier that nraot of prioyx attémpt ¢ither <o
ahscond «»r interfers with Crawvn wiincesses is A nacossary
requirement to furnisk hefeore coert hefoere the
application is rcfussd the auihority of Nosiang &bave

relieves the crown of this husrden.

It is connon kopowloedao enat an acceunt of the
regularity with which =applicaticns foyr hwil are net opposed
hy the crown one cnn Liardlily Hu poswyed w:ang for assertiing
that they are obhiained in v pmuanunr the't 18 reminiscent
nf the fableod Yom Yidlleria preund,

The crowun Ias riijed on the aifvidavits of M. #ckhoho

A fairly experisuscd asvown aoounge’ pnd police officers win

averred tnat they feared Lhrt xf srapted bail the opilinant
will either ahascond avr doisn . with ¢rown witnesnos =nd

tous defeat the Cads of jusvice. "Thaig" in the weorda 0o

b

Elyan J. with wvhopn I fully aacociate pyseli,

"I need scarcely amphagsigs, is not that the Caurt can
surrender 1tg Junuulon e Wie sepieseniatives of toe
Crown. EBut that whern such ctatemznts as I have indi
cated ars heforve a ourdt in applic: H L
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they canzet bz brushed anideg.

This view hag a baclhing irn bis gsbtavement cuxpressed in

Maknle Molatsanz ve S IGVE.TTD L L LT nn =14 that

"the court ellsw upson e pﬂ?gte ame counszl foar the
ehegerirte withoust a full serse of

50
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{TlLe Cours) "io nlenpo. dmEisous thas Al Jwruscd porsan
should he &1 .4 DR
of justico wiill pov e procjudinad
particnlarly L0 0 Lhipke uspm &

he will appaar S oinnd hig trisl s due course . ..."
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Miller J. oa %us olher band In L. ¥k

At 101 pointed ocut -that:
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"It ie o fundnmnentnl requicssacat of the proper
Administration of Justxce that an accused person
stand tria) and if therc is Any cognizable indi-
cation that he will not stand trial if released from
custndy, the court will serve the needs of justics
hy refusing to grant hail, cven At the €xpenss of
of the libarty of the nccused and degpite the pre-
sumption of innccencc.®

I have in Mechoalisa (unrreparted) ahove at page 6

expressed my perplexity in fathoriang the meaning of

cognizahle indication. Howevcr the point I seought te
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highlight in citing Fouria sabove is that even at the
expense of the liberty of the subject wind despite the
presunption of inncconce if proper considerations have

bezn established *that proper administration of justice

h

will abort if bhail iz graanted fkhan it iz only lagiceal

that it bhe refusecd.

The finAal coanclusien I have cem2 to is that having
considered the material placed hefore me and the arguments
advanced in support of the respective cententions the ends
ef justice would he frustrated if the applicant were to he

released on bhail., Corseguoartly the nnplication is refused.

For Applicrnt : . Nathane

For Crown : No appsaranTe.



