 CIV/APN/91/90

IN THE . HIGH COURT _OF  LESOTHO

In matter between:~

SAMUEL MOKETE TUMO Applicant

and

ATTORNEY-GENERAL 1st Respondent
MINISTER OF DEFENCE AND INTERNAL SECURITY 2nd Respondent

JUDGMENT

"' Delivered by the Honourable Mr. Justice J.L. Kheola
on the 26th day of June, 1990

This is the extended return day of a RULE NISI granted on
the 12th April, 1930 in which the second respondent was called

upon to show cause if any, why:

(a) Second Respondent and/or officers subordinate
to him shall not be directed to produce the body
of Applicant before this Honourable Court so that
?pplicant may be dealt with in accordance with
aw;

(b} Second Respondent and/or officers subordinate to
him shall not be directed to allow Applicant to
see his present attorney in private and a medical
practitioner of his own choice forthwith;



(c)

(d}

(f)

(9)

Second Respondent and/or officers subordinate
to him shall not be directed forthwith to stop
forthwith from interrogating Applicant in- =~
raespect of the offence wlth which he stands
charged; S _

Second Respondent and/or officers subordinate
to him shall not be directed to stop forthwith
from assaulting Applicant and subjecting Appli-
cant to the sort of interrogation to which
Applicant was subjected when. Applicant was.
detajned at the Maseru Maximum Prison between
theoperiod 19th February. 1990 . to 7th March,
199

Second Respondent and/or officers subordinate
to him shall not be directed forthwith to allow
Applicant's wife and Applicant's other- close
relatives 1o see Applicant;

Alternatively to paragraphs (a) to (e) Second
Respondent and/or officers subordinate to him
shall not be directed to release Applicant
forthwith;

Respondents shail not be directed to pay the
costs hereof.

The material facts of this case are not in dispute and

they are as follows:

On or about the 20th February, 1990 the applicant was a

member of the Royal Lesotho Defence Force and holding the rank of

On the same day he was arrested by the members of the

Royal Lesotho Defence Force and detained at the Maseru Maximum
Security Prison. 'On_the 7th March, 1990 he was taken to the

-magistrate's court for remand on a chafge of attempted murder.
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On the 3rd April, 1990 the applicant was  released on
bail in CRI/APN/98/90. After he was released he was immediateiy
arrested again by members of the Royal Lesotho Defence Force. lie

was taken back to Maseru Maximum Security Prison.

The founding affidavit in these proceedings was filed by
the wife of the applicant, Agatha Tumo. She avers that when the
applicant was arrested she was present. The members of the Roya!l
Lesotho Defence Force (R.L.D.F.) who arrested him never told the
applicant the reason for his arrest and 'no charge was given to
him. She deposes that her husband is no longer subject to
military law. He had committed‘no offence nor was he about to

commit any offence when he was arrested.

One of the answering affidavits is deposed to by Captain
Tello Makhoa a member of R.L.D.F. He deposes that on the 3rd
April, 1990 he arrested the applicant and there and then informed
him that he was being arrested on suspicion that he was invoived

in an offence of mutiny and conspiracy to endanger public safety.

Another answering affidavit was made by Colonel Tseliso
Metsing of the R.L.D.F. He deposes that. he is making this
affidavit on behalf of the second respondent and in his capacity
of having day-to-day command of the R.L.D.F. He categorically

denies that the applicant was ever dismissed from the Force.

In paragraphs 9 and 10 of his affidavit Colonel Metsiné
deposes :

fdoo..s



“It is admitied that the Applicant who at all
times is subject to Military Law was arrested

by members of the Force on the 20th February,
1990, on my instructicns, because the Command

of the force had cradible infermation that the
applicant along with some members of the former
Military council whc had been removed from their
offices was engaged in consuiracy aimed at overs
throwing the lawfully censtituted Government and
to stage a mutiny within tiie force. Information
also irresistibly pointed 10 the fact that the
applicant and his accomplices were also planning
to assassinate memoers of the command structure
of the army. There is aisc room for suspecting
that the applicent tad induiged in well planned
robberies 1o gererans Tunds to stace a mutiny."

"We had informaiiicn that the applicant and some
others had unizwiullv stock-piled arms and ammu-
nition in their residenzes. Two hand grenades
were fourd at the epplicent's residence in Maseru
and one at fis house at Fobane in the district of
Leribe. These grenades ware not lawfully issued
to the anplicant and conzequently his possession
of them at his residence constituted serious
contraventicn of militavy discipline and had
ominous® sicnificancz.”

Colonel Metsing avers that the applicant was never
assaulted or tortured. He is kept in prison in very humane con-
ditions. He is reqularly visited by a medical practitioner.
Access was also provided for the applicant's attorney of record.
He avers that in terms of secticn 162 of the Royal Lesotho Defence
Force Act, 1980, as.amended, the detertion of the applicant is

lawful.

Captain Trangoars besasann of R.L.D.F. deposes that on the
26th February, 1990 hewconductédnaﬁsearchnat the residence of the
applicant at Makhotsa's piremnises in Lithabaneng and found two 125
type hand-grenades in thz applicant's main bedroom tucked in 2

side-board. The search followed suspicion that the applicant was
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involved in a military disciplinary offence of mutiny and con-
spiracy to assassinate a member of the Force, the Chairman of
the Military Council and Council of Ministers, Major-General

Justin Mesting Lekhanya. He avers that the two hand-grenades

were not lawfully issued to the applicant.

There is another allegation by Colonel Metsing that onc
hand-grerade was found in applicant's house at Fobane in the

district of Leribe.

It seems that on the 30th April, 1990 the applicant's
attorney of record had the opportunity to meet his client and
a replying affidavit was prepared and signed by the applicant.
He avers that Colonel Metsing cannot in law make an affidavit on
behalf of anybody. He is not even duly authorized by the second

respondent to make an affidavit on his behalf.

Regarding his position in the Force the applicant avers
that the Government is certainly confused because in their affi-
davits in CRI/APN/98/90 Staff Sergeant Maluke and the D.P.P.
alleged that he had béen dismissed but in the present proceedings
Colonel Metsing denies that he (applicant) has been dismissed Frou
the Force. He denies thét he was ever involved or engaged in any
conspiracy to overthrow the Government or to assassinate any
members of the Command structure of the Force. Cols. Thaabe Letsic,
Mosoeunyane dnd Mokhantso have been released from detention and yoo.
they are the people with whom he is alleged to have planned the
commission of the alleged offences. It is unimmaginable that h:

can stage a mutiny in the Force alone.
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He admits that two hand-grenades were found in his house
in Maseru. He received them from one Sefgeant Bereng Lerotholi
who asked him to teach him how to use them because he (applicant)
Was an instructor in the Force. He says that Col. Metsing knows
very well that the two hand-grenades in question were seized

from the insurgents.

The applicant denies that he has committed any offence
relating to the Force. The Government wénts 10 detain him
indefinitely for no apparent reason because no charge has been
preferred against him despite the fact that he has been in .
detention for a long time. His arrest and detention, which are

wrongful and unlawful, were actuated by malice.

He reiterates that Captain Makhoa did not inform him of
the reason of his arrest. He does not say that in effecting the
arrest he was acting on the instructions of Cel. Metsing. He is
no longer subject to military law. Although through ignorance of
the law he regarded himself as a captain in the Force, he was novir
commissioned by His Majesty the King pursuant to Part IIi of the
Royal lesotho Defence ForceA%BO The effect of this is that he

was never a commissioned officer.

On the 17th April, 1990 he tendered his resignation in
terms of section 27 of the Royal Lesotho Defence Force Act 1330
(The Act). He enclosed a cheque for his salary for the month of
April, 1990 The resignation was refused on the ground that he hil
fol lowed the wrong procedure by acting through his attorney and no
through his superiors and that he ‘had to enclose his full or ar:::

salary. See Annexures "A" and "AA“ to replying affidavit).
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The applicant avers in paragraph 16 (b) of his replying
affidavit that his detention is unlawful despite the provision

of section 162 of the Act (as amended). He avers

"This new law was passed on 12th April, 1990
which was the return date. It is retrospective
-to 19th February, 1990. This is yet another
attempt by Government to keep me in detention

at all costs. I submit that it had to be passed
because Government had no leg to stand on in’
relation to my arrest and detention. The
Commander has not filed any affidavit. It is
impossible to ascertain from this order what
objective ascertainable facts he had when he

made the order. At the time the order was made
I had been in detention for almost ten days

after my arrest on 3rd April, 1990. In terms of
the amended section I could not, if I was still
subject to military law, be kept in custody for

a period exceeding seven days. From the seventh
day my detention was wrongful and unlawful. The
order is dated 12th April, 1990. It is not
retrospective. It cannot even if it was properly
made justify my continued detention. I shall deal
with this material at length at the hearing hereof."”

On the 19th June, 1990 I heard oral evidence becausc if
had become clear from the affidavits and arguments made by counsul
that there was a dispute of fact regarding whether on arrest
Captain Makhoa told the applicant the reason for his arres:,
Captain Makhoa testified that he told the applicant that he was
arresting him for uprising against his seniors and for doing

things which endanger public safety.

The applicant testified that after he was- released on 5ai:
on the 3rd April, 1990 he proceeded towards the main gate of th:
Central Prison. He saw that Captain Makhoa and Captain Phafanc
were standing outside the gate. As soon as he walked out of thc

gate the two captains came to him. Captain Makhoa greeted him znd

shook hands with him. He then said: "Man, I am arresting you sraln.;

The ‘applicant says that he asked Captain Makhoa why he was ervi:.i -
‘him again. The latter did not answer the question but merciy zz7i:

"Lets go." He complied.



The wife of the applicant testified and confirmed the

evidence of her husband in all material respects.

I found Captain Makhoa to be a very unreliable witnass.
He was very evasive and wanted to avoid the obvious things. Ha
arrested fhe applicant at the gate of the Central Prison but e
was not prepared to admit this fact. Instead he said he arrestcd
the applicant somewhere between the gate of the Central Prison
and Lancers Inn which is well over two hundred metres away. it
was only after lbng cross-gxamination on this point that he
admitted that he arrested the spplicant at the gate of the Cintrat

Prison immediately he was released by the prison authoritics

after he had been granted bail.

On the other hand the applicant and his wife impresscd
me as being very honest and gave their evidence in such a
forthright manner that I had no doubt that they were telling
the truth that Captain Makhoa did not tell the applicant the

reason for his arrest.

The first issue with which I propose to deal is whethoy
at the time of his arrest on the 3rd April, 1990 the applicant w3
subject to military law or not. 1 agree with the applicant tiat =0
police and military authorities are confused about the position of
the applicant in the force. In the bai; application their attitucs
was that the applicant had been dismissed and for that reason h@ W
likely to leave the country to look for a job in the Republic f
South Africa. The Court found that‘it was not correct that he hzo

been dismissed because he was still receiving his salary. In tno
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present proceedings the military authorities have now changed

their stand and they are now saying the applicant has never been
e

dismissed and that he is still subject to'military law. It scems

to be that the respondents blow hot and cold when it suits thaem.

Because of this uncertainty on the 17th April, 1990 the
applicant formally tendered his resignation in terms of saction

27 of the Act, which provides that:

"(1) Subject to the provisions of this section,

a soldier of the regular force shall be entitled
to claim his discharge at any time within threc
months after the date of his first attestation
and if he makes such claim he shall on payment
of M100 be discharged with all convenient spced
but discharge shall remain subject to military
law.

{2) The provisions of section 21 shall not apply to
a soldier discharged under the provisions of tinis
section.

{3) A soldier of the regular force shall not be entit!:d
to claim his discharge under subsection (1) whilc
soldiers of that force are required to continue
their regular service under the provisions of
section 20.

Section 21 provides that:

“"(1) Save as in this Act provided, every soldier of
the regular force upon becoming entitled to be
discharged shall be discharged with all conveniant
speed, but shall until discharged remain subject
to military law." :

Mr. Pheko, attorney for the applicant, submitted that thc
applicant had a right to purchase his discharge because in law hu

was not a commissioned officer in terms of section 11 of the Act.



Section 11 provides that the power to grant commission in the
Force shall be vested in the King acting on the advice of the
Minister. It further provides that every officer upon being

granted a commission shall be issued with a commission by the

Minister in the form set out in the First Schedule.

I¢£ is common cause that the applicant was promoted to
the rank of Captain on the 14th April, 1986 but has never beun
issued with a commission by the Minister in the form prescribzd
or in any form. The King never granted him a commission. It
follows that the applicant is a non-commissioned officer and
therefore a soldier. In section 2 of the Act "soldier" is

defined as follows:

" "Soldier" does not include an officer but with

the modifications contained in this Act in relation
to warrant officers and non-commissioned officers,
includes (except where the context otherwise provides)
a warrant officer and a non-commissioned officer."

In my view the applicant was still a soldier on the 34
April, 1990 and the allegation that he had been dismissed was
not correct, hence the failure by those who claimed that hc had
been dismissed to produce a copy of the letter of dismissal. As
a soldier the applicant was entitled to purchase his discharge
in terms of section 27 of the Act. The resignation was turncd
down for the reasons stated above. The first reason that he had
to process his letter through his senior officers cannot hold woiz:
because at the relevant time the applicant was in solitary cuniincmos
and had no access to  paper and ben. In any case I think that the
letter was addressed to the right person - the Commander. It was

also in order because it was written by an attorney representing
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the applicant. It does not make sense to say the resignaticn
had to be made through his superiors and not through his
attorneys. A soldier who is in detention can act through his

attorneys.

It was also wrong to demand that the applicant should
tender his gross and not net salary. Section 27 provides for
only M100-00 and the applicant had surrendered an amount of
M1,112-62. The cheque was returned to the applicant and his
attempt to purchase his discharge was refused. Because of this
refusal which was partly based on ignorance of the law thc

applicant is still a soldier.

I must also point out that the letter of resignation
was also wrong because an amount far in excess of M100 was .
enclosed. The military authorities were entitled to refuse ths
application and to refer it back to the applicant and demand the
amount prescribed by law. It seems to me that both partices did

not know the law.

Be that as it may 1 think the crucial date is the 3rd
April, 1990 when the applicant was arrested. Was he subject to
military law on that date? I think the answer is obviously in
the affirmative. On that date the applicant was still a soldier
as a non-commissioned cfficér and was therefore subject to
military law. His letter of resignation dated the 17th Aprii, 1953

clearly indicates that hg also regarded himself to be still a ssldici.
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I come to the conclusion that on the 3rd April, 13990
the applicant was subject to military law and that even to—day‘
he is still a soldier unless he has been dismissed or has

properly purchased his discharge.

The second issue is whether the arrest of the applicant
was in accordance with the provision of section 73 (2)‘of the
Act. Mr. Pheko submitted that there was no compliance with ths
subsection which provides that an officer may be arrested by an
officer subject to military law of superior rank or if engaged
in a quarrel or disorder by such an officer of any rank. Mr.
Pheko submitted that the applicant was arrested by an officer of th

rank of captain who was of an equal rank with the appliéant.

The applicant cannot have it both ways. He has just
established that because he was not granted a commission by the
King he remains a soldier because a non-commissioned officer
is defined as a soldier in section 2 of the Act. It seems to me
that the arrest was in order because it was effected by a
captain on a non-commissioned officer. The arrest was in terms
of section 73 (3) of the Act which provides that a soldier may
be arrested by an officer, warrant officer or non-commissioned
officer subject to military law: provided that a person shall not 5o
arrested By virtue of this subsection except by a person of

superior rank., Captain Makhoa is an officer of a supericr rank to

that of the applicant.



The arrest was éaid to be unlawfual on the second
ground that in terms of section 162 (1) of the Act (as
amended) it must be the Commander who must have the suspicion
that a person subject to military law is involved in or is
Quspected'of having committed an offence under Part V of the
Act. It was submitted that it must be the Commander who must

make an affidavit. Section 162 reads as follows:

“(t) Notwithstanding any provision of Part V,
where the Commander is of the opinion that
a person subject to military law is involved
with, or is suspected to have committed an
offence under Part V, and that it is expedient
for the protection and preservation of national
security, he may, '

(a} arrest or cause to be arrested that
person without notice to such person;
and

{b) detain or cause to be detained that
person for a period not exceeding one

year in a prison designated by the
Commander for that purpose.

(2)  The Commander may, at any time, order the release
of a person detained under subsection (1)."

Mr. Tampi, Crown - Attorney, submitted that in the military
establishment thé Commander can act through agents. Col. Metsing
was acting as an ageﬁt of the Commander. I think there is some
substance in this érgument because Col. Metsing has deposed that
he is making the affidavit on béhalf of the second respondent and
in his capaéity of having the day-to-day command of the Force. In

my view Col. Metsing is the agent of the Commander and is in charge



of the datho-day administration of the Force. -He has averred
that the facts he has deposed to herein are within his personal
knowledge unless the context ﬁtherwise indicates. That he has
also relied on information which has reached him through his

officers.

In paragraph 10 of his affidavit Col. Metsing refers to
two hand-granades found at the residence of the applicant.
Captain Lesaoana has made an affidavit to the effect that he
searched the applicant's residence and found the two hand-
grenades referred to above. This information came to Col. Matsing
through his officers. He deposes that following the information
he had received he issued instructions that the applicant be
arrested. It is apparently under these instructions that Captain
Makhoa arkestéd the applicant. I say apparently because in his

affidavit Captain Makhoa does not say so.

Section 73 (1) of the Act does not require that a person
effecting the arrest must in all circumstances be the one who has
_reasonable grounds for suspecting that a person subject to military
law has committed an offence under the Act. It also provides that
a person may arrest a person subject to militafy law if "is ailegua
to have committed ........ any such offence". In my view a meré
allegation that a person has committed an offence cannot be equat.d -
with a suspicion based on reasonable grounds. Captain Makhoa
received instructions from his superiors and an allegation was mad:
that the applicant was involved in the commission of an offence undar
Part V of the Act. The Act (Section 73) entitled him to arrest on
an allegation without'him having reasonable grounds for believing
that the allegation is correct.
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Section 24 (b) of the Criminal Procedure and Evidence

Act 1981 provides that:

"Every peace officer and every other officer
empowered by law to execute criminal warrants may
arrest without warrant -

(b) every person whom he has reasonable grounds
to suspect of having committed any of the
offences mentioned in part II of the First
Schedule."

This section clearly indicates that the peace officer
effecting the arrest must himself have reasonable grounds for
suspecting that the person he is arresting has committed an ofTance
mentioned in Part II of the First Schedule. When section 24 (b)
of the Criminal Procedure and Evidence Act is contrasted with
section 73 (1) of the Act the intention of the Legislature
becomes very clear that the officer or soldier effecting an
arrest need not have reasonable grounds for suspicioh in all

cases, sometimes an allegation by others to him is sufficient.

Subsection {4) of section 73 of the Act gave Col. Metsing

the power to give orders for the arrest of the applicant.

In Johnny Wa Ka Maseko v. Attorney-General and another,

C. of A. (CIV) No. 27 of 1988 (unreported) Ackermann, J.A. had to
interpret section 13 (1) of the Internal Security Act which

provides that:

"A member of the police force may arrest without
warrant a person whom he reasonably suspects to be
a person involved in subversive activity."



At page 29 the learned judge said:

"From the plain wording of section 13 (1) it is

the person or persons who actually carry out the
arrest who must entertain the suspicion., It was
argued however that police officer Lethunya, who
arrested the appellant was the agent or instrument
of the second respondent. This submission is in

my view unsound. When Lethunya purported to arrest
appellant he was acting neither as an agent, servant
or instrument of second respondent. He arrested
appellant because he had the statutory power to do
so in terms of ss. 13 (1) and if he wished to
exercise his power to do so he had to satisfy himself
that he was entitled to do: so."

Again this section is couched in entirely different words
from section 73 (1) of the Act. The latter does not say it must bg -

the person effecting the arrest who must have the suspicion.

The next question is whether in exercising his powers
under section 73 (1) and (4) of the Act Col. Metsing had
reasonable grounds for suspicion that the applicant had committed

any offence under Part V of the Act. In Maseko's Case - supra -

at page 31 Ackermann, J.A. said:

“It was common cause that in the present case the
jurisdictional facts justifying arrest in terms of

ss 13 (1) were not dependent on a subjective state

of mind of the arresting member of the force, but on

an objective criterion, depending on proof by the second
respondent that he as a matter of fact entertained the
requisite suspicion and that such belief was reasonable
in all the circumstances. In other words, the existence
of the "reasonable suspicion" is objectively justiciabie.
(See Minister of Law and Order v. Hurley and Another 198¢ (3)
568 (A) at 577 I - 583 H and in particular at 583 G-H)."




In the present case the applicant was suspected'of mutiny
and insubordination and conspiracy to overthrow the Government
or to endanger public safety. The only fact upon which the
suspicibn was based appears to be that the applicant's residence
was searched and that two hand-granades were found. It has been
deposed that the hand-granades were not lawfully issued to him.
The applicant denies this and alleges that they were given to
him by Sergeant Bereng Lerotholi for purposes of instruction.
The applicant has not informed the Court what the position of
Sergeant'LekothoIi is regarding the issue of weapons to the
Members of the Force. He has not established how Sgt. Lerothcii
gained acceﬁs to these dangerous weapons. He has not given any
reason why he kept the hand-grenades at his house. Surely therce
must be a safe place at his place of work where such things arc
safely kept under lock and key. The applicant alléges that it
1s a common practice within the Force for officers to keep
weapons at their residences. I think that even if that is the
practice there must be a proper record of such weapons and to
whom they have been issued. His superior officers say that he
was in unlawful possession of those hand-grenades and the Court
cannot disbelieve them because the applicant has failed to prove

that they were lawfully issued to him.

I am of the opinion that the suspicion Col. Metsing had
was based on reasonable grounds, There is an additional hand-granacs
that was found at Fobane at what his superiors call his house but
which the applicant calls his parents' house. It does not mattor
that the house belonged to the applicant or his parents but tho
fact is that it has some connection with the applicant. It was
therefore not' altogether unreasonable for his superiors to conazct

him with that third hand-grenade.
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If 1 am right that Col. Metsing acteng as an agent of ihe
Commander, then the opinion which the Commander formed in terms
of subsection (1) of section 162 (as amended) was based on
reasonable grounds. It was argued that because he has not made
any affidavit it cannot be known what objective factaors he tock
into account before he made the detention order. In my view it
can be inferred that ﬁe acted on the information he received

from his agent.

Section 162 (as amended) is retrospective because it was
passed on the 12th April, 1990 but it is deemed to have come into
operation on the 19th February, 1990. But the order of detention
issued by the Commander on the 12th April, 1990 does not purpurt
to be retrospective and 1 doubt if.the mere passing of Order
No.3 of 1990 which amended section 162, can make it retrospectiva,
We now have a situation where the detebtion of the applicani shail
be divided into two parts. Theffirst part is from the 3rd April
to the 11th April, and the second is from the 12th April to-daie
the effect of this retrospective legislation is to validate the
acts which were done before the new law was passed. So it is not
correct to say that because the old law provided for detention for
seven days, the detention beyond that period is unlawful. The uffoch
of the new law is that the old law seized to operate on the 15th

February, 1990.

I have formed the opinion that the order of detention ncdc
by the Commander of the R.L.D.F. dated the 12th April, 1690 is waiid

and lawful at least from the date it was made. I do not wish %o



1o express any opinion about the lawfulness or otherwise of the
detention covering the period from the 3rd April to the titn April,
1990 not covered by the order of detention made by the Commande:

on the 12th ‘April, 1990.

The words "Notwithstanding any provision of ﬁart v
appearing in the new section 162 of the Act mean that without
prevention by or regard to the provisions of Part V of the Act,
the Commander may arrest or cause to be arrested that persorn
suspected of having committed the offences under Part V of the
Act. And he may detain or cause to be detained that person

for a period not exceeding one year.

It seems to me that in exercising his powers under scction
162, the Commander shall not have regard to section 73 of ithe Act
which deals with arrest of a person suspected of having commitica
an offence under the provisions of the Act. It means that zven iF
the arrest was not done in strict compliance wifh the provisiocns
of section 73 the Commander is still entitled to exercise his
powers under section 162. In the present case the arrest of the
applicant was done before the Commander made the order that ti
applicant be arrested ahd be detained at the maximum Security
wing of the Maseru Central Prison. On the 12th April,.1990 wWhan
the order was made the applicant was not released and then
immediately arrested again in terms of the order. I am of the vic:
that the order had the effect of validating the arrest and thc

detention from the date of the order.

The question is whether this Court is entitled to look hohind

the Commander's order and decide whether the initial arrest was iaw’i.

RN
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or not. From the words “notwithstanding any provision of

Part Y appearing in section 162, the intention of the lcgisla-
ture seems 1o be that this Court is not entitled to decide onl
the lawfulness or otherwise of the initial arrest because in
doing so the Court would be considering what is excluded by law.
The Court would have to find out whether or not the provisions
of section 73 of the Act were complied with and this would og
contrary 1o the provision of section 162. However, in a proped
case initiated by the order of the Commander in terms of section
162 this Court is entitled to decide the lawfulness of the arrast _
probably under common law and not under section 73 of the Lct.
As I have already stated above the effect of the order was to
validate the arrest and detention from the date the order was

made,

At the commencement of the hearing of this application
I was informed by the applicant's atforney that since the
respgndents were served with the interim order they have coin-
plied with the following paragraphs of the order: (b) and (o)

of the interim order.

For the reasons stated above I make the following order:

'. Paragraphs (a), (¢), (d} and (f) are discharged.

2. Paragraphs (b)‘and (e) of the interim order are

confirmed.
3. The applicant is ordered to pay 2/3 of the responccnt's
costs.
(J.L. KHEOLA
JUDGE
26th June, 1990.
For Applicant - Mr. Pheko |

For Respondents - Mr. Tampi.



