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IN THE HIGH COURT_ OF LESOTHO

= ot e S o o o SR T P o e o . . Ty . e R =

in the matter of :

TSELISO MOJALIBE

Held at Butha-Buthe

J UDGMENT

Delivered by the Hon. Mr. Justice M.L. Lehohla

s e it e i e A ke k. e et e e T o v e et i e rr — —— — A

The accused is charged with the crime of murder of his
father Maliheng Mojalibe who died on the 7th October 1280
in the district of Berea. Before the accused cnpld plead
in response to the nrder made by the Chief Justice who Ffirsth
cfriciated in this trial, following an application by the
then legal representative of the accused Nr. Moorosi thc
rccused wAs sent for obgervation by a psychiatrist, to
determine whether at the time of the commissinn of the nflcncs
he was insane or not. This order was duly complied with and
Dr Mohapeloa came and gave evidence before me. As to the
crucial matter whether the accused was insane at the timc of
the commission af the offence, Dr MOhapeloa's reply was Lhat
he was sane.

/Dr MOhapelna



Dr Mohapeloa is A psychiatrist and he had nccasion,
according tn his evidence, to meet the accused non several
ncecasions following the order that was given by the Chief
Justice. The last such nccasinon was on the 6th June, 1990.
He has had accasinon Aalso to meet the accused's mother,

the accused's brother and the accused's uncle.

Dr Mohapeloa's evidence was that the accused was
perfectly lucid when he is said to have committed the
nffence. However he said he has a personality disorder
ol the aggressive type; but that, this is no sign of
insanity or in itself any insanity. He emphasised that,
personality disorder leads to Aggressiveness especially in
this pAarticular case that we have before us. He explained
that this is A personality development which is on-going
with the passage of years. It could come Abnut through
provacation or intoxicant intake or distress. He re-

emphasised that the accused is fit to stand trial.

The interview that the doctor had the benefit of was
of the accused's relatives, namely his moather 'Mathabisn
and the accused's brnther Thabisn. From his interview
nf these witnesses the doctor felt that his opinieon was
reinforced that the accused was sane at the time of the
alleged offence. He jinformed the court that from his
interview of the Aaccused's relatives, there emanated no
sign of past mental illness. He informed the cdﬁrt that
the personality disorder at times manifests itself in wilth-
drawal or anti social behaviour in his relations with other

people.

The court asked Dr Mohapelqa, how it is possible to
determine with certainty the mental state of A man relating
teo events which occurred long time before he examined hin.
The doctor's frank reply was that such A determination is an

educated guess.

In my view the bottom line is that be it educated gueus

or just guess, it is in the last om final; analysis guess-wark
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The accused duly pleaded not guilty to the charge,
and the evidence of P.W.2 Dr Huslar was admitted as well

as that of P.W.7 Dr Goerttler.

The first evidence of P.W.2 related tn his treatnmunt
of the victim of the assault on the accused's uncle,
whereas the subsequent report by the same doctonr related
to the assaults and an aobservation of the assaults detailed
on the postmortem report of the deceased Malibeng Mojalibve.
The crown accepted these admissions and they were read inino
the recording machine and made part of the receord in these

proceedings.

Further evidence was admitted but this time in terms of
section 227 subsection 1(a) (iii) of the C.P. & E. being
the evidence of P.W.1 P/¥ Leraha. It was so admitted
because the witness due to illness could nnt be available

to give evidence in this Court.

P.W.1 is a Police Woman who investigated the offecncec in
this matter. Héving received a report from her station she
proceeded to the home of the deceased and met with the laczal
headman. The headman shnwed her a dead body of the
deceased and she saw éxternal injuries. 1In her examinstion
she sAaw A wound on the middle of the head - this was Aan
open one and deep. There was also a bleeding wound on the
middle of the chin. The right arm was broken and that
was all this witness found. She is supperrted in this rcgard

by P.W.3 the accused's mother.

According to the doctor the cause of death was (zic)
due to an assault on the head, leading to some subdursl

haematoma.

It Aappears that there are at least two eye witnemzcs
in this matter, namely the Aaccused's mother and her dauphler-
in-law. The testimony of 'Mathabisce the accused’'s mothcc
who is Apged about 70 shows that she received a report from
her daughter-in-law P.W.4. Following the aAlarm, she
proceeded to the house in which the deceased was and fnund

that the accused was hitting his father with a kneb-kerric.
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The deceased was on the ground. She asked the accused
what he was deoing, and the accused said she shouldn't
gn in there. Thereupnn she proceeded and raised an

alarm among the villagers in the process of which she
saw Johanes and Mokete approach the scene. Meanwhile
the accused was still in the house where the deceased

wWAS.

The evidence nf P.W.4 'Mageetsa Mojalibe who is the
daughter-in-law of P.W.3 shows that her house is Aabout
20 paces away from that of her parents-in-law. During
early dusk of the day in question she heard her father-
in-law, namely the deceased, shouting and saying "Maccetsa
come I am dying" and she peeped at the donr and saw the
accused hitting the deceased with a knob-kerrie. It was
due to this that she turned right there and went to raise
an alarm. The first person she told was P.W.3, who ag [
indicated also came and satisfied herself that it was the
accused whn was assaulting the deceased. Thereafter the
generality of villagers came; ﬁnd it is sAid that the

accused wag furious in there And letting nobody come in,

The person who ultimately came in was the accused's
brother, who got hold of the accused, ags he found him
bent around the feet area of the deceased fiddling for
something. When the accused's attention was drawn to his
brother, the accused adopted A very aggressive attitudc
towards the brother with the result that he even at same

stage hit him with that knob-kerrie.

Further evidence shows that eventually the villagers
over-powered the accused and tied him up. It is common
cause that the deceased died the same day of the assaults.
The other aspect is that at the time that Thabiseo fell the

accused ta the ground and pinned him there, the accuse-

asked him "brother are you killing me?" and in reply
P.W.5 asked "what have I dnne that you hit me with the
knob-kerrie?" The Aaccused, it is said, did not reply.

/There



There was also the evidence of P.W.6 who in response
to the alarm raised by P.W.4 came to the scene and when
he arrived there he saw that the accused was using a knob-
kerrie in the house to beat,his father. And P.W.6 aske:!
him "0l1d fellow what is the matter?f,;Thé accused hurled

Abuse at P.W.6 and asked him whether he was already t!irre.

The Aaccused, it is said, then rushed at P.W;G and
levelled knob-kerrie blows at his head twice. ‘Thé witaess
showed me old scars which are visible: w»ne on the fight
upper border of the forehead and annthef on the left side--
immediately behind the left eye. P.W.6 BAYyS AS R reéult
of these blows he fell to the ground and was blinded by
biand that was oonzing from the wounds while the accused

doesn't deny having caused those injuries.

The Aaccused's mother's evidence shows that the accusod
began showing some perculiar and aggressive behavionur about

A week before the incidents - his brother said as much Loo,

In questions which were put on behalf of the accuscd
. tn the crown witnesses it appears that there was occasinn
when a cow belonging to the family was sold to either
Lebitsa or Taukulu. To be exact the question put on
behalf of the accused was that; "this cow was snld to
Tsukulu - ?" But the accused's braother pointed out that
this cow was snld to Tsukulu's father Lebitsa. P.W.4 alun
said as much. The accused's brother went further to show

that this cow belonged to the deceased.

No question was put to contradict the accused’'s brotlher
in this regarﬁ. It was only when the accused was giving
evidence that the court heard for the first time that this
. cow belonged not to the deceased or the decea;ed's wife but

to the accused himself.

The accused heard evidence being led by his own brother
saying that the accused had neo livestock at all. P.¥W.Z
himself said he also didn't have any animals. Indeecd if Lh«
accusedphﬂd any Aanimals he had the opportunity te tell his
brother that he was telling a lie when he said he didn't
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have any animAals. But the brother's evidence was let pass
in silence even though it was in contradistinction to what
the Accused wished the court to believe when he waAas saying
for the first time that he had a cow when he was in the box.

I have no hesitation in dismissing Aas a fabrication
the evidence led by the accused that he had this cow which
he sold to Taukulu.

It also turned out from the evidence by the accuscd's
mother that, by the time this cow was sold, the aqcused had
Already manifested the perculiar behaviour that she observed
in him. It wonuld seem therefore that the sale of this cow,
did not unhinge the Accused's mind if at All it was at any
stAage unhinged. The Accused's uncle said the accused drinks
A lot. Well, the accused doesn't deny drinking but he is
oppnsed to his uncle sAaying that he exceeds his uncle in that

type nf exercise.

There is no evidence that on the day of the incident
the accused was drunk at all. Evidence that and which is
credible is “that he was wild-very wild. The accused denics
this. He gave evidence, in the cnurse of which he toid the
court that he didn't want to get into the box but rather
wanted to be sentenced from where he is, i.e. from the
accused dock. However the fact that he did cross over to
the witness bnx, gave the court some idea about, and served
aAs a kind of A window inte the accused's mind;'at least

during the conurse of his giving evidence.

The court and the assessors were able to assess and
evaluate the accused's conduct. The court was in no doubt
that not only were the versions of P.W.4 and P.W.6 vindicated
as to the behaviour of the accused but also that observed hy
Dr Mohapeloa. Their versions were vindicated in the sense
that the accused turned to be argumentative, irrelevant and
didn't seem to appreciate the purpose of giving evidence
at all.

At no stage did the accused show how, or whether he knew
how, his father died. He only told me that he knows that the
deceased diéd at the hands of Thabiso who had strangled him.
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But evidence here shows no gigns of strangling at all. In
fact the admitted evidence sh&wé that the deceased died

from head wounds. This, in itself is an indication that th
accused has failed to join issue with the crown on crucinl
aspects of the evidence that one would have expected him to

if he was of sound mind.

While psychiatrist evidence is of importance, al the
end of the day it is evidence like Aany evidence regardin:
which the court is at large to determine what .witness to
believe and what witness nnt to believe. Much as
Dr Mohapeloa told the court that the accused is not insans,

the court and the nAseessore saw the accusged for themselves

and had great doubt as to the accused's sanity. In fact if

one can refer tn Chief Justice's minute of the 4th Deccnmber
1283, the accused tnld the Chief Justice that he dinn'i
want any counsel and that it is nothing for a man teo be

hanged.

In the course of his evidence hefore this Court the
accused sAaid words to the same effect, i.e. that he wasn
in A hurry, he wanted the verdict to be returned and that
he was prepared to take the blame for the offence commitio
by Thabiso. While in fact this could be taken as, in the
words of Dr Mohapeloa, a sign of personal disorder one
doubts whether a personal disorder which can go to the
extent where a man is prepared to take another's blame can

he too far from the periphery of madness itselrl.

The law places liability on an offender. This depocndn
the offender's intent. The law does not allow executinn oc
punishment of innocent people nor does it allew execution
of mad people. Insane people under the pravisions of the
law are tn be protected, and in the process means Aare

employed to ensure that the society itself is protected}

It would be A sad day if because of guess work a mun v
is ingAne is made to suffer the ultimate penalty imposed b

the law.
Under section 172 of the C.P. & E. it is provided that
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if during trial of any persnn charged with any offence,
it appears to the Judicial Officer presiding that such
person is insane or mentally incapacitated, the court
before which the trial is being held sball inquire inio

the guestion of such person's sanity.

If the court finds the person charged with an offcn:a
insane or mentally incapacitated persuant to subsectinn ‘1)
it shall recoard such verdict and shall issue an order
comnitting such person to some prisnn pending the satis-

faction nf the King's plensure.

There has been this evidence of perculiarity of the
accused's conduct before the commission of the offence
itself and that behnvinur.was not precipitated Ey the salce
of the cow, because the cow was snld subseguent to the

signs of perculiarity on the behaviour of the accused.

There wnas evidence - although it is hearsay evidence
hut I think it is to the benefit aof the accused that it wis
reported to P.W.3 - that the Accused was being aggressivce
to the children and was trying tn burn nne of them on the

fire.

The sad aspect of this case is that the decensed i:s.
said to have been a blind man - hardly a danger to anyboocy.
That he was a victim of this vicious assault shows the typo
ot mind that the accused lgbnured under. Of course the
Aaccused denies commission af Aany act that led tn the injury
ar death of his father. All in all the accused's evidence

wags just a rambling and en-going series of irrelevancics.

As A result my assessors and I have cnome to the concliusian
that preavisions of subsection 3 of section 172 of the C.?. N
E. are tn be invoked in this case. The court accordinjly
returns A gpecial verdict in terme nof which the accusedl

is to be committed te some jAail pending the signification o!

hig Majesty's Pleasure. .. /
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15th June, 1990.

Faor Crown : Mr. Mokhobo

For Defence: Mr. Fosa.



