CIV/TA3 B7

IN THE HIGH ,COURT OF LESOTHD

In the Matter of:

TSIETSI LEBA ..cicevvevarenssasPlalntiff

and

TnLI MALEHE ﬂ."..‘............. 1Bt Def‘endan.t
MOKETETSA MOMETETSA ..vveveesss.. 2nd Defendant

JUDGMENT

Deélivered by the Hon. Mr. Justice B.K. Mplai
on_the 3rd day of February, 1989.

In an sction wherein Plaintiff hag Qued the
defendants for payment of ten (10) head of cattle or the
equivalence of M7,000, costs of suit and/or slternative
relief, the latter have railsed, in limine, points of
law. |

The facts disclosed by the declaretion to the
summons are that on 25th December, 1986 the défendants
assaulted and inflicted upon 'Maliphapeng Leba certain
injuries which brought about her death. The defendants
were subsequently charged and convicted of culpshble

homicide befole & subordinate court.

Wherefor, on 5th November, 1387 Plaintiff,
who 1s allegedly 8 brother in.law and the only surviving
head of the family of the deceased, 'Maliphepang Leba,

filed with the Registrar of the High, Court, cummons
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commencing gn ection in which he claimed, mgainst the
defendants, as aforesald, in accordance with Sesothno
law and custom. It is not cléar when the ‘Summons was
served upon them but on 5Sth July, 1988 the defendants

intimated their intention to defend the action.

It is significant to note that on &4th August,
1983 and pefore the defendants hed filed their ples
to the decdlaration to the sumiona, Plaintiff filed
applicaticn for leave to institite his sction before
the High Court. Defendants agaif intimeted their
intention to oppose the application snd, on 19th
August, 1988, served thé é;aiﬁtifr with notice of |
intention to raise questinné_ﬁf law in terms bf Rule

8(10)(e) of the High Court Rulés 1980. The guestions

of law raised,in limine,sre fremed in the following
terms:

"M. That the spplicant /pleintiff
instituted a civil action which
is within the Jjurisdiction of Locel
or Central Court In the High Court
contrary to Section 6 of the High
Court Rules (sic)

2. That application for leave tao
proceed with the sction in
CIV/TA9% M7 in the High Court
cught to heve been made before
instituting the action - vide
S. 6 (b) of the High Court Act referred
to above."
Plaintiff's action i1s clearly based on Sesotho
Law and Custom sccording to which a person whpo had
killed another can be sued by relatives of the deceased
for ten (10) heed of cattle &s compensation. A proper

reading of Patrick Duncan's invaluasble work Sesotho Law
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and Customs (190 Ed) &t p. 105 leaves no douht in my
mind ‘that the cleim is actionable befgre the Central anc
Locsl Courts. That being so, Plaintiff cudht to Rave
instituted thedse proceedings before the:High Court only

after the provisions of S. 6 of the High Court Act,

1978 had been complied with. The section reads:

"5 . No civil cause or action within
the jurisdiction of 2 subordinete
court (which expression includes
a local or central court) shell
be imstituted in or removed into
the High Court.,

ggve =~

(a) by a judge of the High Court
acting of his own motion;
or

(b) with the lesve of a judge upon
application made to him in

chambers &nd after notlce to the
other: party."

It is common ceuse that when, on 5th Novemher,

1987, Plaintiff instituted the present action the pro-

visions of S. 6 of the High Court Act, gupra, had nat huen
complied with. The actlon was, tﬁeré?ure, not properly
brought before this court. It was‘onlv on 4th August,
1988 thet Plasintiff tried to rectify the position by
filing aﬁplicatiun for leave to institute the proceedings
before the High Court. Thet application has not, as

vet, been determined by the caurt.

I heve considered the guestion whether Plaintif¥
could be permitted to ilnstitute this action before the
High Court on the ground that the amount of M7,000
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alleged to be the equivalence of ten (10) head of cattle
is beyond the Jjurisdictions of the Centrsl and Local
courts. It is, houever, important to observe that the
amount of M7,000 is, in terms of the provisions of the

Subordinate Courts Order, 1968 which cemé into Gperation

on 14th July; 1988, now within the Jjurisdiction of the
ﬁuuft of a Resident Magistrate. That being so, there
would be no proper justification for the court to ellow
Plaintiff to institute, before the High Court, an sction
which is clearly within the jurisdiction of the

Subordinate Courts.

In the result, I take the view that the questiors
of law were properly raised in this matter. I would
allow them and accordingly dismigs both plaintiff's

action and applicetion, with rcosta.

B.K., MOLAI
JUDGE

3rd February, 1989.

For Applicant : Miss Mofolo.
For Respondent : Mr. Hlaoli.



