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IN THE HIGH COURT OF LESOTHO

In the matter between:

PHIRI MOHOLISA

v

REX

Before the Honourable the Chief Justice Mr. Justice
B.P. Cullinan on the 17th day of March, 1989.

For the Crown : Mr. G.S. M d h l u l i , Director of
Public Prosecutions

For the Appellant: Mr. M. Mphutlane

JUDGMENT

Cases referred to: (1) R v Turnbull (1976)3 All

E.R. 549

The appellant was convicted by the Resident

Magistrate at Butha Buthe of robbery and was sentenced

to four y e a r s ' imprisonment.

Evidence was given by a police officer, the

second prosecution w i t n e s s , acting as an armed guard to
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a v e h i c l e in w h i c h m o n e y , b e l o n g i n g to a c o n c e r n c a l l e d

" M e t r o " w a s b e i n g t a k e n to a b a n k , t h a t s h o r t l y b e f o r e

t h e r o b b e r y he o b s e r v e d t h e a p p e l l a n t , w h o m he k n e w

by s i g h t , n e a r t h e v e h i c l e w h i c h he g u a r d e d . He

o b s e r v e d t h a t t h e a p p e l l a n t w a s w e a r i n g a b a l a c l a v a

h e l m e t w h i c h w a s n o t p u l l e d d o w n o v e r t h e f a c e .

S h o r t l y t h e r e a f t e r , as he sat i n t o t h e r e a r o f t h e

v e h i c l e , a p e r s o n w e a r i n g a b a l a c l a v a h e l m e t p u l l e d

o v e r h i s f a c e and w e a r i n g sun g l a s s e s , a r m e d w i t h a

r e v o l v e r , s t o o d at the d r i v e r ' s d o o r of the v e h i c l e ,

d e m a n d i n g t h e k e y s o f t h e v e h i c l e f r o m t h e d r i v e r

t h e r e o f , t h a t i s , t h e M a n a g e r of M e t r o . T h e l a t t e r

h a n d e d o v e r t h e k e y s . T h e p o l i c e o f f i c e r w a s m e a n w h i l e

a t t a c k e d by a n o t h e r m a n , w h o w a s not m a s k e d and w h o

a f t e r a s t r u g g l e d i s p o s s e s s e d him of h i s r i f l e . T h e

p o l i c e o f f i c e r e s c a p e d .

Six d a y s l a t e r a n o t h e r p o l i c e o f f i c e r f o u n d a

b u n c h of k e y s in a van p a r k e d at t h e h o m e of t h e

a p p e l l a n t ' s p a r e n t s . T h e p o l i c e o f f i c e r t e s t i f i e d t h a t

he " f o u n d t h e m to be s i m i l a r to t h e k e y s a l l e g e d l y

t a k e n at M e t r o ...", and s u b s e q u e n t l y t e s t i f i e d t h a t

" T h e s e are t h e k e y s b e f o r e C o u r t " . T h e w i t n e s s t h e n

p r o d u c e d t h e k e y s in e v i d e n c e , s a y i n g t h a t t h e y had b e e n
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in p o l i c e c u s t o d y , t h a t 1s f o r o v e r six m o n t h s .

The M a n a g e r of M e t r o w h e n g i v i n g e v i d e n c e had t e s t i f i e d

t h a t the k e y s t a k e n from him " a r e t h e o n e s b e f o r e

C o u r t " .

The l e a r n e d trial M a g i s t r a t e o b s e r v e d " t h e

c a u t i o n a r y r u l e s a p p l i c a b l e to q u e s t i o n s of

i d e n t i t y " . He o b s e r v e d t h a t ,

" P . W . 2 is the o n l y w i t n e s s w h o c l a i m s

he i d e n t i f i e d (the a p p e l l a n t ) as one

of r o b b e r s " .

T h a t m u s t be a m i s d i r e c t i o n . The w i t n e s s but

t e s t i f i e d t h a t he had o b s e r v e d the a p p e l l a n t at the

s c e n e i m m e d i a t e l y b e f o r e the r o b b e r y w e a r i n g a b a l a c l a v a

h e l m e t . He t e s t i f i e d t h a t he did not r e c o g n i z e the

a s s a i l a n t w i t h the r e v o l v e r at the d r i v e r ' s d o o r ,

nor i n d e e d c o u l d he i d e n t i f y the n o n - m a s k e d a s s a i l a n t

w h o d i s p o s s e s s e d him of his r i f l e .

The l e a r n e d trial M a g i s t r a t e o b s e r v e d t h a t he

"did not f i n d it n e c e s s a r y to t e s t t h e e v i d e n c e

e x t e n s i v e l y as r e q u i r e d by l a w , the r e a s o n b e i n g t h a t
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the w i t n e s s said he knew (the a p p e l l a n t ) by s i g h t " .

But as the C o u r t of Appeal in E n g l a n d o b s e r v e d in

R v . - T u r n b u l l ( 1 ) (per Lord W i d g e r y C.J.)at p . 5 5 2 :

" R e c o g n i t i o n may be m o r e r e l i a b l e
than i d e n t i f i c a t i o n of a s t r a n g e r ;
but even when the w i t n e s s is
p u r p o r t i n g to r e c o g n i z e s o m e o n e
whom he k n o w s , the jury should be
r e m i n d e d that m i s t a k e s in r e c o g n i t i o n
of close r e l a t i v e s and f r i e n d s are
s o m e t i m e s m a d e . "

Those dicta apply a /fortiori to the p u r p o r t e d

r e c o g n i t i o n of a person known by sight o n l y . Q u i t e

c l e a r l y the e v i d e n c e of i d e n t i f i c a t i o n was of the

" f l e e t i n g e n c o u n t e r " v a r i e t y , and was of poor q u a l i t y .

An i d e n t i f i c a t i o n p a r a d e in the c i r c u m s t a n c e s was

e s s e n t i a l , but was never h e l d , the p r o b a t i v e value

of any such p a r a d e being c o m p l e t e l y v i t i a t e d w h e n , s i x

days l a t e r , t h e a p p e l l a n t w a s p r e s e n t e d , under a r r e s t , to

the second p r o s e c u t i o n w i t n e s s at the p o l i c e s t a t i o n .

What I term a "Charge Office identification" is of

even less p r o b a t i v e v a l u e than a court room

identification.

The learned trial M a g i s t r a t e found s u p p o r t i n g

e v i d e n c e 1n the f i n d i n g of the k e y s . The learned
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Counsel for the a p p e l l a n t M r . M p h u t l a n e s u b m i t s that

such keys w e r e never p r o p e r l y i d e n t i f i e d by the owner

t h e r e o f . The M a n a g e r of M e t r o , the driver of the

v e h i c l e , did t e s t i f y that the keys w e r e b e f o r e the

C o u r t . The p o l i c e o f f i c e r who p r o d u c e d the keys

t e s t i f i e d that he found keys in the van w h i c h w e r e

" s i m i l a r " to those stolen in the r o b b e r y . Again he

said that the keys w e r e " b e f o r e C o u r t " . He t e s t i f i e d

h o w e v e r that the keys had been "in p o l i c e c u s t o d y "

(for six m o n t h s ) . He did not say in w h o s e c u s t o d y they

had b e e n , and I can only p r e s u m e t h e r e f o r e that the

keys w e r e not in the w i t n e s s ' c u s t o d y . An e x h i b i t can

only be p r o d u c e d from c u s t o d y by the c u s t o d i a n t h e r e o f .

I c a n n o t see t h a t , six m o n t h s l a t e r , the p o l i c e o f f i c e r

could be sure of r e c o g n i z i n g a bunch of keys w h i c h

w e r e not his p r o p e r t y , and which had not been in his

c u s t o d y . He m a d e no a t t e m p t to refer to any

d i s t i n g u i s h i n g m a r k s t h e r e o f . In p a r t i c u l a r the p o l i c e

o f f i c e r adduced no e v i d e n c e of ever p r e s e n t i n g the

keys to the M a n a g e r of M e t r o in order to e s t a b l i s h

o w n e r s h i p t h e r e o f , nor of a t t e m p t i n g to a s c e r t a i n

w h e t h e r in fact the keys fitted the locks on the v e h i c l e

from w h i c h the m o n e y had been s t o l e n .

The learned trial M a g i s t r a t e never once

s p e c i f i c a l l y a d v e r t e d to the p o s s i b i l i t y of h o n e s t
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m i s t a k e . I am n o t s a t i s f i e d t h a t had h e t a k e n i n t o

a c c o u n t t h e m a t t e r s to w h i c h I h a v e r e f e r r e d and

d i r e c t e d h i m s e l f a c c o r d i n g l y , t h a t h e w o u l d i n e v i t a b l y

h a v e c o n v i c t e d t h e a p p e l l a n t . It w o u l d be u n s a f e to

a l l o w t h e c o n v i c t i o n to s t a n d . T h e a p p e a l is a l l o w e d

t h e r e f o r e and t h e c o n v i c t i o n and s e n t e n c e of t h e C o u r t

b e l o w a r e set a s i d e and t h e a p p e l l a n t is a c q u i t t e d .

D e l i v e r e d at M a s e r u t h i s 1 7 t h D a y of M a r c h , 1 9 8 9 .

B. P. C U L L I N A N
C H I E F J U S T I C E


