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IN THE HIGH COURT OF LESOTHO

In the matter between:

NAPO MOEKETSI

v

REX

Before the Honourable the Chief Justice Mr. Justice
B.P. Cullinan on the 17th day of March, 1989.

For the Crown : Mr. P. M o k h o b o , Crown Counsel
For the Appellant: Mr. N. Lesuthu

JUDGMENT

The appellant was convicted, with a co-accused,

by the Subordinate Court for the Mokhotlong district of

theft of 23 sheep. He appeals against conviction only.

The complainant testified that 87 sheep were

stolen from him. He found 23 of them in the pound at

Mokhotlong where the police had placed them, after they

had been found in joint possession of the appellant and

his co-accused.
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T h e c o m p l a i n a n t i d e n t i f i e d t h e s h e e p by t h e

d i s t i n c t i v e e a r m a r k s u s e d by h i m . H e m a i n t a i n e d h o w e v e r

t h a t he c o u l d i d e n t i f y h i s s h e e p e v e n w i t h o u t s u c h

e a r m a r k s : t h e y s t o o d o u t f r o m all t h e o t h e r s h e e p in

t h e p o u n d , as t h e y w e r e M e r i n o s h e e p , w i t h l o n g w o o l

w h i c h w a s c l e a n e r t h a n t h e w o o l o f t h e o t h e r s h e e p .

T h e a p p e l l a n t m a i n t a i n e d t h a t t h e s h e e p f o u n d

in h i s p o s s e s s i o n w e r e h i s p r o p e r t y and t h a t t h e

e a r m a r k s on t h e m w e r e t h e e a r m a r k s u s e d by h i m , t h a t i s ,

he h a d g i v e n t h e s h e e p to a f i v e - y e a r - o l d n e p h e w and

h a d g i v e n t h e s h e e p n e w d i s t i n c t i v e e a r m a r k s in h i s

n e p h e w ' s n a m e : t h i s w a s d o n e in p r e s e n c e o f t h e C h i e f ' s

B u g l e , h e s a i d . T h e C h i e f h o w e v e r t e s t i f i e d t h a t t h e n e w

e a r m a r k s d i f f e r e d f r o m t h o s e c o n t a i n e d in h i s ( t h e

C h i e f ' s ) r e g i s t e r f o r t h e a p p e l l a n t and t h a t t h e y h a d

n o t b e e n r e p o r t e d to h i m b y t h e B u g l e . I n d e e d , he s a i d

t h a t t h e n e w e a r m a r k s s h o u l d f i r s t h a v e b e e n m a d e on

o n e a n i m a l in h i s p r e s e n c e , w h e r e u p o n s u c h e a r m a r k s

w o u l d a l s o b e r e g i s t e r e d in t h e C h i e f ' s r e g i s t e r : t h i s

p r o c e d u r e h a d n o t b e e n f o l l o w e d , he s a i d . F u r t h e r , a

p o l i c e o f f i c e r t e s t i f i e d t h a t t h e a p p e l l a n t w a s in

p o s s e s s i o n of a r e g i s t e r o f e a r m a r k s u s e d by h i s

c o - v i l l a g e r s . It t r a n s p i r e d t h a t a f t e r t h e s h e e p h a d

b e e n s e i z e d by t h e p o l i c e f r o m h i m , h e a d d e d t h e n a m e

o f h i s n e p h e w , e r a s i n g i t , and t h e n r e p e a t i n g it u n d e r

a l a t e r e n t r y , r e g i s t e r i n g t h e n e w e a r m a r k s . H i s s i s t e r -

/...
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i n - l a w (the m o t h e r of his n e p h e w ) t e s t i f i e d h o w e v e r

that the a p p e l l a n t had never given any sheep to her

son.

The learned Counsel for the a p p e l l a n t

M r . L e s u t h u p o i n t s to a p a s s a g e in the j u d g m e n t w h e r e

the learned trial M a g i s t r a t e took j u d i c i a l n o t i c e of a

m a t t e r a p p a r e n t l y w i t h i n his own personal k n o w l e d g e ,

that i s , that

"it is t r u e s h e e p from the l o w l a n d s ,

w h e r e the e a r t h is red or light in

c o l o u r , have a r e d d i s h - w h i t e w o o l ,

w h e r e a s t h o s e in the m o u n t a i n area

have dark w o o l . "

That of c o u r s e was a m i s d i r e c t i o n , as t h e r e was

no e x p e r t e v i d e n c e as to such b e f o r e the learned trial

M a g i s t r a t e and the m a t t e r could h a r d l y be said to

n o t o r i o u s . N o n e t h e l e s s t h e r e was the c o m p l a i n a n t ' s

e v i d e n c e that his sheep w e r e d i s t i n c t i v e , as they

w e r e M e r i n o s h e e p , w h i c h was not c o n t e s t e d : at no

stage did the a p p e l l a n t ever refer to the sheep as

M e r i n o s h e e p .

The c o m p l a i n a n t was q u i t e p o s i t i v e in his

i d e n t i f i c a t i o n . In s u p p o r t t h e r e o f t h e r e is the
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e v i d e n c e in the n a t u r e of s u c c e s s i v e c o i n c i d e n c e s ,

n a m e l y the fact that the a p p e l l a n t used new e a r m a r k s

e x a c t l y s i m i l a r to t h o s e used by the c o m p l a i n a n t ,

that he c h o s e to do so in r e s p e c t of a f i v e - y e a r - o l d

n e p h e w , that the normal p r o c e d u r e s w e r e not a d o p t e d

in d o i n g s o , t h a t he m a d e an a p p r o p r i a t e e n t r y on

a r e g i s t e r m a i n t a i n e d by him a f t e r the sheep had b e e n

s e i z e d by the p o l i c e . On the i s s u e of c r e d i b i l i t y t h e

l e a r n e d trial M a g i s t r a t e was f u l l y j u s t i f i e d in

a c c e p t i n g t h e e v i d e n c e of t h e n e p h e w ' s m o t h e r t h a t her

son had not been given any sheep by the a p p e l l a n t . In

all the c i r c u m s t a n c e s t h e r e f o r e I am s a t i s f i e d t h a t

had the l e a r n e d trial M a g i s t r a t e c o r r e c t l y d i r e c t e d

h i m s e l f , he w o u l d i n e v i t a b l y have c o n v i c t e d t h e

a p p e l l a n t . The appeal a g a i n s t c o n v i c t i o n is t h e r e f o r e

d i s m i s s e d .

D e l i v e r e d at M a s e r u t h i s 17th Day of M a r c h , 1 9 8 9 .

B. P. C U L L I N A N
C H I E F . J U S T I C E


