IN THE HIGH COURT OQF LESOTHO :

In the Matter of :

MOLEFT MOLISE vvvvvvesennennns  Plaintiff

and

JOEL KHAKHANE ;,..;.;..,L ...... . Defendant
JUDGMENT

Delivered by the Hon. Mr. Justice 835. Molai on
the 6th day of March, 1989.°

This is an action in which Plaintiff herein sues Defen-
dant for payment of M4ﬁ845-98. interest thereon at the rate of

0% p.a. a tempore morae, costs of suit, further and/or alternative

relief. Defendant has intimated intention to defend the action.

He has also filed a counter-claim in which he, in turn, sues
Plaintiff for damages in the sum of ¥3,100-00 costs of suit, further
and/or alternative relief. Plaintiff has filed notice of intention

to defend the counter-clzaim,

In his- declaration to the summons Plaintiff stated,
inter alia, that on 28th May, 1982 defendant wrongfully, maliciousiy
and without reasonable and hrobable cause set the law in motion
against him by laying before the Royal Lesotho Mounted Police at
#ohale's Hoek a false charge of assault with intent to do grievous
bodily harm thus instiqating and causing his arrest.and imprisonmant.

He'was subsequently released on bail on conditions that he, inter alia.

2/ reported .....



reported to Mohale's Hoek bolice once every week. On 15th November,
1082, Plaintiff was tried, for the aforementioned offence, before
the MOhale's Hoek Resident Magistrate who, at the close of the crown

case, found him not guilty and discharged.

As a result of the forgoing Plaintiff, who is a migrant
labourer in the mines of the Republic of South Africa, could not
resume his duties at. the mines; He consequently suffered damages

in the total amount of Mé4,845-98 made up as follows:

(a) M3,185-98 for loss of salary from 29th May,
1982 to 15th Novamber, 1982,

(b} M1,000 in respect of injury of character and
reputation, ‘

{c) M619-20 in connection with his defence to the
charaqe,

{d) M™M40-80 for transport while on bail and reporting
to the police.

Notwithstanding demand defendant refused/neglected to pay
ine amount of M4,845.-S8 wherefor plaintiff sued him as afore-

mentioned.,

In his plea deofendant stated that on 29th May, 1982 he
was severely assaqltedn He had reasonable and probable cause to
suspect that plaintiff was his assailant. He accordingly informed
the police wha, relying on the ‘information, exercised their own
discretion to institute criminal proceedings against the plaintifr.
Defendant denied, therefore, that he had wrongfully, maliciously
nd without reasonablie and probable caﬁse set the Iaw.in motion
“oainst plaintiff by laying before the Royal Lesotho Mounted

Polic '
rolice at Mohale's Hoek a false charge of assault with intent to

Co grievous bodily harm. He further denied that he was in any way
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liable 1o Plaintiff in the amount claimed in the summons. Wherefoy

defendant prayed that plaintiff's claim be dismissed with costs.

As regards his counter-claim defendant alleged that on
ZBth ﬁay, 1982 and at Ha Khits'ane in the district of Mohale's Hoek.
Piaintiff assaulted and inflicted upon him severe injuries for which
he was hospitalised for two (2) days. Consequently he incurred
damages {for which Plaintiff was liable) in the amount of M3,100-00

made up as follows:

{a) M100 for medical and hospital expenses.

(b) M3,000 for pain, shock and suffering.

wherefor defendant claimed against plaintiff as'aforesaid°

in his plea to the counter claim plaintiff denied that
defendant was assaulted and injured on 28th May, 1982. In particular
he denied to have assaulted defendant as alleged. He denied, therefors,

that he was liable to defendant in the amount claimed in the counter-

claim or at all.

In an attempt to curtail the duration of this trial
the parties filed minutes of pre—triél conference in which it was
admitted that defendant had in fact been assaulted and injured on
Z8th May,_1982, The medical report to that effect was admitted.

However, Plaintiff denied that he was the person who had assaulted

and injured the defendant,

The evidence heard by the court was that of the defendant
“ho, in as far as it is relevant, told the court that he was an ax-
sthool teacher and a farmer, He knew plaintiff from.birth and thoy

both lived in the same village. Plaintiff was & migrant labourgr byt
ordinarily came home on weekends.

4/  On the night ......



On the night in question, 28th May, 1982 he
attended a night virgil in his home village of Ha Khits'ane.

't was a cold night with the moon shinning brightly. People were
woaring biankets as they moved about at the night virgil. He
noticed plaintiff among the people who attended the night virgil.

He too was wearing a blanket, a jacket and a long pair of trousers.

Plaintiff denied, however, that he was at the night
virgil on the night in question. According to him Plaintiff
arrived home at about 8 p.m. from his place of work at the mines
of the Republic of South Africa. He then went {o bed and did not

aven know that there wasanight virgil in. the village.

Plaintiff’'s evidence that he was not at the night virgil
on the night of 28th May, 1982 was corroborated by P.W. 3, Thabiso
Letsoenyq who admittedly attended the night virgil which was held

in the vi}lage.

Assuming the correctness of his evidence that it was at
about 8 p.m. when he arrived home from his place of work at the
mines of the Republic of South Africé it seems to me highly pro-
nable that Plaintiff was testifying to the truth when he said he
was not aware that there waé a night virgil in the village. He
could not, therefore, have attended it. In any event, as a
result of his long joumci: on that day he would naturally have
Jean too tired to go to a night virgil, I am inclined to accept
85 the truth Plaintiff's ayidence corroborated by that of P.W.3
that he did not attend the night virgil on the night of

“8th May, 1982 and reject as false defendant's story that he did.
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Be that as it may, defendant went on to tell the
court that later on that night he left the place where the night
virgil was held and went home. On his way home he noticed a
person sitting some distance away from the path he was following.

1t was as if that person was releaving nature.

 When defendant approached next to where he was sitting
that person stood up and came towards the path he (defendant)
" was following. As he passed next to that person defendant recog-
nised him as the plaintiff who without uttering a word struck him
a blow first on the head and then on the forehead with a "lebetlela"
stick he was armea with. The plaintiff was then wearing a éhort
pants, a skipper and gumoots. When he delivered a third blow
defendant warded it off with his left arm and asked plaintiff why
he was assaulting him. Plaintiff did not reply. Instead he ran

away.

Defendant raised an alarm in response to which Thabo
Mpatlise, Thabiso Letsoenyo (P.W.3 and Thetso Motjeleba céme
to the scene. He reported to them that he had been assaulted and
iniured by someone who had run away in the direction he (defendant)
pointed out. The three people who had come to his rescue followed

that direction but returned without the plaintiff.

_ Later on, defendant noticed Plaintiff among a crowd of
people who had come to the scene. He was still wearing a skipper.
a.short pants and carrying a "lebetlela" stick. He was, however,
bare footed i.e. no longer putting on gumboots. When plaintiff
asked what had happened defendant again replied that he had been

dssaulted by someone who had run away.
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According to him defendant did not want to disclose the
name of the plaintiff as the person who had assaulted and injured
him for fear that he (plaintiff) might abscond back to the mines

in the Republic of South Africa.

Coming back to his evidence, Plaintiff told the court
ihat at about midnight and whilst he was in bed he heard the
alarm raised by a person who was screaming loudly and calling
out the name of Mpatlise. He got out of the house and noticed two
people going in the direction from which the alarm came. He
followed those pegple to the spot where they faund the person who
had been faising the alarm. He was wearing only a bluish skippev,
a short pants of his pyjamas. He was bare footed and carried no
stick or wggpon of ‘any sort. When he finally came to them the
two people/had been following were with the person who was raising
the alarm. He recognised the two people as Thabo Mpatlise and
Thabiso Letsoenyo (P.W.3). He also recognised the person who had
been raising the alarm as the defendant who was obviously injured.
Mpatlise and P.W.3 were attending to his injuries. He confirmed
that on arrival he had inquired as to what had happened and defen-
dant replied that he had been assaulted and injured by someone

who had run away.

After his injuries had been attended to, defendant was
taken by Mpatlise, P.¥.3 and others to a vehicle which was to
convey him to Mohale's Hoek hospital whilst he (plaintiff)
returned to his house. Plaintiff denied, therefore, defendant's
avidence thét he was the person who had waylaid, assaulted énd
Injured him on the way home from the place where the night virgil

was held on 2Bth May, 1982,
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In as far as it is material, the evidence of
plaintiff was corroborated by that of P.W.3 who confirmed that
after attending to his injuries he, Mpatlise and one Belete
transported defendant to Mohale's Hoek hospital. 0n the way to the
hospital defendant thd them that the person who had assaulted him
was the plaintiff. Asked.why he did not mention it whilst they
were still at the scene of crime defendant replied that he did
not want to do so in the presence of the Plaintiff for fear that

h= might absecond to the mines in the Republic of South Africa.

It is to be remembered, however, that according to the
zvidence of the Plaintiff, P.W.3 and, indeed, the defendant himseif
when Mpatlise and P.¥.3 came to where defendant was found iqjured
plaintiff was not present. On his own words defendant reported to
Mpatlise and P.W.3 that he had been assaulted and injurad by
someone who had run away. The report was made before Plaintiff
had arrived at the scene of crime and therefore, not in his
presence; That being s0, defendant's allegation that he could not,
at the scene of crime, disclose that plaintiff was his assailant
hecause the latter was present is unconvincing. The truth of
the matter is that defendant merely identified his assailant as
somenne wéaring a skipper, a pair of short pants, gumboots and
carrying a stick. When he later saw him in the crowd wearing a
swipper and a short pants of his pyjamas he assumed that plaintiff

was the person who had assaulted and injured him.

It is not realy disputed that after he had told the

people who were transporting him to Mohale's Hoek that plaintiff
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.was the person wﬁo had assaulted and injured him defendant was
taken first to Mohale's Hoek police charge office where he and
°.4.3 admittedly laid a charge against the plaintiff. According
o him defendant was given a medical form by which he was
referred to the Government hospital in Mohale's Hoek for medi-
cal treatment on the same night, 28th May, 1982. He was ad-
mitted and dischargéd orn the afternoon of the following day,
23th May, 1982. This is, however, disputed by Plaintiff accor-
ding to whom defendant -accompanied the police who came to arrest

him at his home in the early morning of 29th May, 1982.

It is worth noting that the medical form by which
defendant was‘allegedly'referred to the government hospital in
Mohale's Hoek on 28th May, 1982 was not produced in this trial.
instead defendant produced a medical form completed on 3rd dune,
1882 by a private medical practitioner, .one Doctor Moshoeshoe.
in my view this document is no convincing proof that defendant -
was on the night of 28th May, 1982 admitted in Mohale's Hoek
government hospital. . Plaintiff may well have been testifying
to the truth when he said on the early morning of 29th May, 1982
defendant was still walking in his home village and actually
accompanied the police who came to arrest him at his -house.

That being so, it must be accepfed that defendant's story that
he was hospitalised from 28th May, 1982 until the afternoon of the
following qay, 29th May, 1982, is an exaggeration which must be

rejected as falsa.

_Although_in the pleadings defendant stated that he had
incurred M100 as damages for medical and hospital expenses it

cmerged from his evidence that M60 thereof was transport expenses
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and only M40 was medical and hospital expenses. However, no receinpts
were produced as proof that defendant had, indeed, paid the alleged
#o0 and Md0 as transport and medical expenses respectively. 1In

the circumstances, I am not prepared to make any award under thése

headings.

In his evidenc2 Plaintiff further told the court that
tallowing his arrest by the police who were in the éompany of defen-
dant, he was taken to Mohale's Hoek police station where he was
formally charged of assaulting the defendant with intent to caussa
him grievous bodily harm, but later released on bail on'conditions
that he inter glig, reported at the police station ohce gvery week,
cventually the trial togk place on 15th Hovember, 1982 when he
was found not guilty and discharged at the close of the crown case.
As proof thereof P.W.2 'Mathabo Lefoka, the clerk of court at the
Magistrate Court in Mohale's Hoek, handed in as exhibit “C" the

record of procéedings in C.R., 127/82 - Rex v. Molefi Molise.

It is to be romembered that in the pleadings plaintiff
Claimed the amount of l440-80 as damages for transport. In his
testimony he told the court that whilst on bail he paid M1,20 a

"eturn journey every time he travelled to report himself at the

Police station. In addition he spent .65 on his meal. When
tie trial started before the Magistrate Court, he called fwo
defence witnesses. He paid for transportation of each of them

at tne rata of M1.20 a return journey. He also spent M2.00 on

€ach witness. for meals,
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Although he told the court that the witnesses were in
gitendance for tyo days Plaintiff did not disclose for how many
times he himself had to report at the police siation whilst he
w#S on bail. It is, therefore, not possible to calculate the
tntal amount of expenses incurred by the plaintiff. In any event
no receipts are produced in support of the alleged expenses.

"1 am nat prepared to make any award under this heading.

Again, in his pleadings Plaintiff claimed that he had
incurred M615.20 as damages for legal expenses. In support
thereof he produced Exh, "A" - receipts issued by his Attorney
of record., It is signiTicant to observe that according to |
xh "AY the total amount of legal expenses paid by the plaintiff
is only MG600-00. There is no documentary evidence to support
the additional M19-20, Wherefor, I find no justificant to allow

5 F
L s '

Plaintiff's claim for M3,185-98 as loss of salary is
based on the allegation that from 29th May, 1982 to 15th November,
*322 he could not retuirn to his place of work in the mines of the
- Republic of South Africa where he was paid M18-28 (amended) a day.
As proof that at the material time he was earning Mi8.28 a day

piaintiff handed in Exh “8" - his pay slip.

It is to be noted, however, that Exh "B" is plaintiff's
“ay slip for the month of February, 1983 and not May 1982. The
fact that in February, 1983 plaintiff was earning M18.28 a day
cannot, in my view be conclusive proof that he was paid at the

same rate in May 1982 when he came home for the weekend.

11/ It is common.....
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It is common cause from the evidence that on the night
in guestion, 28th May, 1982 defendant did report to the police at
Mohale's Hoek that he had been assaulted and injured by the
plaintiff. As a result of thé report, plaintiff was criminally
nrosecuted but found not guilty and discharged at the close of the
zrown case. The salient question is whether or ﬁot, in the
circumstances, plaintiff could successfully claim against the

defendant, as he did. 1In his work Principles of South African Law

(1956 Ed) at page 533 Wille has this to say on the issue:

" In order to succeed ....vc0.- the plaintiff
must prove each and every one of the fol-
lowing four facts! (My underlining)

{1) Institution of the Legal Proceedings
by the Defendant. -

(2) Without justification,

(3) Absence of Reasonable and Probable
cause on the part of the Defendant,

(4} Malice on the part of the Defendant.

In the above cited passage I have underscoredlthe words
“pach and every one" to indicate my view that in order to succecd
in a claim of this nature the plaintiff must prove all the four
points,  Failure to prove any one of them will render Plaintif7

unsuccesstul in his claim.

In the present case I am, on the evidence, satisfied
that defendant did report to the police at Mohale's Hoek that
“iaintiff had assaulted and injurad him. He had, therefore,
sut the law in motion or instigated the institution of criminal
nroceedings against the plaintiff. As regards the second point
- tc be proved by plaintif? it is to be observed that at page
534 of Wille op. cit. the learned author says : |

12/ “In the case .....
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"In the case of crimiral proceedings, it must be
be proved that the plaintiff was acquitted after
a final.trial ..... "

It is common cause that the criminal proceedings ins-
tituted against him were terminated in Plaintiff's favour.

plaintiff has therefore, satisfactorily proved the second point.

I have found on evidence that défendant was, on the
night in question, assaulted and injured by a person who was
dressed in a skipper, a pair of short pants and gumboots.. When he
saw him in the &rowd dressed more-of iess like the person who had
garlier assaulted him defendant may well have genuinely believed
plaintiff to be his assailant. It cannot, therefore, be correctly
said that defendant had no reasonable and probable cause to claim
that plaintiff was his assailant. That being so, I take the view
that the third point has not been satisfactorily proved by the
nlaintiff,

Even if I were wrong in the view I have takenon the third
point it seems to me that in reporting the incident to the police
defendant's interest was that justice should be done to plaintif¥
whom he genuinely suspected to have committed a criminal offence.
That being so it can hardly be said that defendant had malice in

reporting or setting the law in motion against the plaintiff,

On the foregoing reasons, I come to the conclusion that
plaintiff has not successfully proved all the four points he had
to prove in order to succeed in his claim. The question I have
earlier posted viz. whether or not, in the ciréumstances, plaintiff
is entitled to succeed iﬁ his claim agaiﬁst.the defendant must be

answered in the negative. Accordingly plaintiff's claim is
dismissed with costs.

13/ Coming now .....
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Coming now to defendant's cﬁunter claim I have already
pointed out, earlier in the judgment, that although defendant was,
indeed, assaulted and injured on the night in quegtion, 1 am not
convinced that Plaintiff was his assailant. He cannot, therefore,-

be held liable for whatever damages are incurred by the defendant.

I would likewise dismiss the counter-claim with

costs. o
il - -
’ { - ’ “_‘.‘ -}.} ‘// :
B.K. MOLAL
JUDGE
6th March, 1989.
For Plaintiff  : Mr. Mafisa,

For Defendant  : Mr. Sello.



