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IN THE HIGH COURT OF L E S O T H O

In the m a t t e r b e t w e e n :

H A B O F A N O E MOEPI

v

REX

B e f o r e the H o n o u r a b l e the Chief J u s t i c e Mr. J u s t i c e

B.P. C u l l i n a n on the 24th day of F e b r u a r y , 1989.

For the Crown : Mr. G.S. M d h l u l i , D i r e c t o r of
Public P r o s e c u t i o n s

For the A p p e l l a n t : Mr. M.M. Ramodibeli

J U D G M E N T

The a p p e l l a n t was c o n v i c t e d of theft by the

S u b o r d i n a t e Court at L e r i b e and was sentenced to

18 m o n t h s ' i m p r i s o n m e n t . He was released on b a i l .

The a p p e l l a n t pleaded g u i l t y . He agreed

with a s t a t e m e n t of facts made by the public

p r o s e c u t o r . It d i s c l o s e d that the a p p e l l a n t and

c o m p l a i n a n t arrived in the same v e h i c l e in H l o t s e .

They had some drink t o g e t h e r , p u r c h a s e d by the

c o m p l a i n a n t . They then p r o c e e d e d to a b u t c h e r y .

W h i l e the c o m p l a i n a n t entered the b u t c h e r y , the

a p p e l l a n t r e m a i n e d o u t s i d e , carrying the c o m p l a i n a n t ' s

bag which c o n t a i n e d inter alia M1OO5 in cash and a

l a d i e s ' d r e s s . On e m e r g i n g from the b u t c h e r y
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the c o m p l a i n a n t found that the a p p e l l a n t had

" d i s a p p e a r e d " . ( t h e word used by the p r o s e c u t o r )

w i t h the bag and c o n t e n t s . The c o m p l a i n a n t s e a r c h e d

for and u l t i m a t e l y found the a p p e l l a n t in a h o u s e

in H l o t s e . The c o m p l a i n a n t took the a p p e l l a n t to

the n e a r b y C h a r g e O f f i c e , w h e r e upon being s e a r c h e d

by the p o l i c e , the a p p e l l a n t w a s found to p o s s e s s

M 1 2 0 . The f o l l o w i n g day the a p p e l l a n t led the

p o l i c e to a p l a c e w h e r e the c o m p l a i n a n t ' s bag w a s

f o u n d . A f u r t h e r a m o u n t of M 7 7 . 7 5 w a s found in

shoes b e l o n g i n g to a p p e l l a n t , in a h o u s e w h e r e

a p p e l l a n t , w o r k e d . The p a r t i c u l a r d r e s s was also

f o u n d , but the s t a t e m e n t of f a c t s d o e s not i n d i c a t e

w h e r e it w a s f o u n d .

L e a r n e d C o u n s e l for ' the a p p e l l a n t M r .

R a m o d i b e l i s u b m i t s that the s t a t e m e n t of f a c t s did

not i n d i c a t e that the c o m p l a i n a n t had not a l l o w e d

the- a p p e l l a n t to r e t a i n p o s s e s s i o n of his g o o d s ,

and so the plea of g u i l t y was e q u i v o c a l . T h e r e

is no d o u b t that the s t a t e m e n t of facts could h a v e

been far m o r e e x p l i c i t , and here I c o n s i d e r the

l e a r n e d trial M a g i s t r a t e should h a v e r e q u e s t e d the

p u b l i c p r o s e c u t o r to c l a r i f y the i s s u e s . N o n e t h e l e s s ,

the s t a t e m e n t of f a c t s d i s l o s e d that the a p p e l l a n t

h a d " d i s a p p e a r e d " and that the c o m p l a i n a n t s e a r c h e d

for him and t h e r e a f t e r took him to the C h a r g e O f f i c e .

W h i l e the f i n d i n g of cash upon the. a p p e l l a n t and even

h i d d e n in a pair of s h o e s , is not c o n c l u s i v e , the

fact that he led the p o l i c e to w h e r e the bag w a s f o u n d ,

c l e a r l y i n d i c a t e s g u i l t y k n o w l e d g e on his part As

I see it t h e r e f o r e , the only r e a s o n a b l e i n f e r e n c e

f l o w i n g f r o m the s t a t e m e n t of f a c t s 1s that the
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a p p e l l a n t took away the c o m p l a i n a n t ' s p r o p e r t y

w i t h o u t his p e r m i s s i o n w i t h the i n t e n t of p e r m a n e n t l y

d e p r i v i n g the owner thereof. The p l e a w a s t h e r e f o r e

u n e q u i v o c a l . The appeal a g a i n s t c o n v i c t i o n is

t h e r e f o r e d i s m i s s e d .

In p a s s i n g , I o b s e r v e t h a t the l e a r n e d trial

M a g i s t r a t e s u b s e q u e n t l y w r o t e a j u d g m e n t in the

m a t t e r , 1 h a v e said a n u m b e r of t i m e s t h a t a

m a g i s t r a t e is s i m p l y f u n c t u s o f f i c i o w h e n the trial

has c o n c l u d e d . In any e v e n t , s e c t i o n 2 4 0 of the

C r i m i n a l P r o c e d u r e & E v i d e n c e Act o b v i a t e s the n e c e s s i t y

for any r e a s o n e d j u d g m e n t as s u c h , o n c e an a c c u s e d

u p o n a p l e a of g u i l t y h a s a g r e e d w i t h the s t a t e m e n t

of f a c t s . The l e a r n e d trial M a g i s t r a t e ' s j u d g m e n t

has t h e r e f o r e p l a y e d no p a r t in t h i s a p p e a l . N e i t h e r

has his " R e p l y to A p p e l l a n t ' s G r o u n d s of A p p e a l " .

The C o u r t of f i r s t i n s t a n c e is not c a l l e d upon to

c o n s i d e r , m u c h less to r e p l y to any g r o u n d s of appeal

a g a i n s t its d e c i s i o n s . Q u i t e c l e a r l y it is u n s e e m l y

for any j u d i c i a l o f f i c e r to in e f f e c t seek to j u s t i f y

his d e c i s i o n s , u n l e s s c a l l e d upon to do so by the

a p p e l l a t e C o u r t . A g a i n , the C o u r t of f i r s t i n s t a n c e

is s i m p l y f u n c t u s o f f i c i o in t h e m a t t e r .

M r . R a m o d i b e l i has h o w e v e r d r a w n my a t t e n t i o n to a

s t a t e m e n t by the l e a r n e d trial M a g i s t r a t e , n a m e l y

t h a t

"I h a v e k n o w n of no C o u r t w h i c h w o u l d g i v e

r e a s o n s w h y it s e n t e n c e s the a c c u s e d . "

T h a t is an u n f o r t u n a t e m i s d i r e c t i o n . It is

t r i t e t h a t a C o u r t m u s t g i v e its r e a s o n s : the

a u t h o r i t y is l e g i o n . To fail to g i v e r e a s o n s , as w a s
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the case h e r e , is a m i s d i r e c t i o n by way of omis s i o n

and this Court is t h e r e f o r e at large in the ma t t e r

of s e n t e n c e . The app e l l a n t was a first o f f e n d e r

who pleaded g u i l t y . N o n e t h e l e s s a r e l a t i v e l y large

amount of money was in v o l v e d . The learned trial

M a g i s t r a t e ordered the return of the money found, to

the c o m p l a i n a n t , who n o n e t h e l e s s was at a loss of

a p p r o x i m a t e M 8 0 0 . In all the c i r c u m s t a n c e s the appeal

against sentence is allowed. The sentence of the

Court below is set aside and there is substituted

t h e r e f o r a sentence of one y e a r ' s i m p r i s o n m e n t . I

order however that the o p e r a t i o n of the sentence

be' suspended for a period of one year from the date

of this o r d e r , on c o n d i t i o n that w i t h i n that period

the a p p e l l a n t pay as c o m p e n s a t i o n to the c o m p l a i n a n t

the sum of M 8 0 0 .

D e l i v e r e d at Ma s e r u This 24th Day of F e b r u a r y , 1 9 8 9 .

B. P. CULLINAN
CHIEF JUSTICE


