CIV/APN/287/89

IN THE_ _HIGH COURT_ OF LESOTHO

In the Application of :

MABEOANA FOOTBALL CLUB Applicant

v
ROMA BOYS FOOTBALL CLUB ' lst Respondent
LESOTHO SPORTS COUNCIL 2nd Respondent

J UDGMENT

Deliﬁered by the Hon. Mr. Justice M.L. Lehnhla
on_the 8th_day of December, 1989.

On 11th November, 1989 the Applicant sought and obtained
a Rule Nisi calling upon the respandenta to.shaw cause why:

(a) they shall nat be interdicted from arranging,
holding nor proceeding with the match scheduled
for 12th November, 1989 at Mafeteng between
the 1st respondent and either R.L.M.P.:
Qacha's Nek F.C. or Liphiri F.C. as part of
the Aannunl 2nd Division Faatball Competitions;

(b) the applicant shall nnt bhe the winner af the
- Zone 7 Competitions;

(c) the respondents shall not be directed to pay the
costs nf this application jeintly aAand severally;

(d) the applicant shall not be granted such further
or alternative relief aa the Court may deem fit.

An order was issued directing that the rule embraced
in paragraph (a) above opernte as an interim interdics with

immedinte effect.

After a single extenasion of this rule the matter was
renady for hearing and accnrdingiy heard on 4th December,

1989.
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The 2nd respondent did neither respond to the
Applicant's papers plus the interim order served on it
timeously, nor aAappear in court in person or through Any

Agency.

As nccasion serves the rule shnuld be confirmed. But
can it be confirmed in the face nf the fact that the 1st
respondent has been joined? Indeed properly joined on .the
basgis that nn account nf the interest if has in the matter
it should be afforded an apportunity to be heard? 1Is it a
snund appraach tn adopt an attitude which seems ta suggest
that the fate of the lst respondent ié.cnntingent upon the
variable fortunes of the 2nd respondent?‘ If so, i.e. if
the lst respondent's fate is a fait accompli why need it
have even bbthered to opposc this application when the 2nad

reapondent has virtually thrown in the sponge?

Barring the legal maxim that in things preceding
judgment the plaintiff is'fnvoured I take the view that
every party tn a suit pursues his claim on equal terms
with Any other. The outcome of the case would thus depend
on the quality of the case advanced by each respective

party.

However, ' I defer the answers to the questinns posed
above to the determination by what the facts reveal. T

accordingly propose to deal with the fnctslpresently.

The applicant aversa in paragraph 4 of its founding
affidavit that

“.. on the 4th June, 1989 applicant played a
fixture match against another club namely
Manonyane Football Club at Matsieng which
fixtures fall under Zone 7 of the 8 Znnes
delimited by the 2nd respnndent throughout
the country. The said mnatch was discontinued
by the referce in-terms of Article 5(4) of the
Lesothe Sports Council {Competition) Rules 1988
in terms of which a team which is found by the
referee to . be responsible for any disorder
leading to the discontinuance of a match automa-
tically forfeits the match and two gonals or more
if the acore showed a greater number of goals for
the team declared winner. The referee duly sub-
mitted his report indicating the breach, by
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Nannnyane, of the said Article. As required
applicant submitted its repnrt to 2nd respondent
and claiming the benefits Allowed by the said
Article 5(4)."

The applicant further averred that Manonyane
Fnotball Club lndged Aan nbjectinn with the Senior
Fontball Executive Committee, A Bub-committee of the
2nd respnndent which is the tribunal of first instance
in matters relating to the game nf soccer falling under
the aver-all management of the 2nd respnndent. Manonyane
" F.C. relied on Article 2 in registering its complaint

againet the discontinuance nf the game in.question.

It appears that the Applicant and Manonyane F.C. duly
appeared before the said sub-committee in order to have
the dispute concerning their match settled. This
waAs nn 28th September, 1989.

'It turned oaut that the hearing led to inconclusive
results in that to-date no decision has been made by the
sub~committee nntwithatanding that an undertaking was made
by it fto the parties that in due course they:would be

informed of the results of the hearing by letter.

In paragraph 6 the applicant sdught to justify its
assertion why it should be declared a winner in terms
of prayer (b) which it later abandoned. This averment
is based on the poaints fhat the applicant maintains it
has tn its credit presently and those it hopes tn gain if
the decision by the sub-committee were to be given in fhe
applicant's: favour,

The applicant did not in its replying affidavit nor
in the main argument by its counsel pursue Aaverments in that

paragraph i.e. paragraph 6.

However the 1lst respondent devated much of its
attentinn to the applicant’'s averments in that paragraph.
The 1lst.respondent relying on Mr Manyaeli's answering
affidavit revealed that either the basis on which the

applicant snught tn be declared the winner wag wrong or’

/was



wag A deliberate attempt tn mislend the conurt that granted

the rule nisi.

Apart from its attempt to reveal the true ponsition
of the points Accruing and possibly going to accrue to the
parties represented in these proceedings the 1st respondent
revealed that there are mnre and more protests pending the
decisinn of the sub-committee the outcome of which in my view
would appreciably affect the respective positions of the
parties either way. From this what can be gathered is
that the applicant's averment that the winner was announced

prematurely by 2nd respondent is common cause.

I wish therefore to recoil from the quick sands af

speculation in fAavour of the firmer ground of fact.

It is Aaverred by the applicant that on Sth November,
1989 at abnut 7.45 p.m. Radin Lesntho announced that the

applicant was the winner 1n the Zone 7 competitions.

But the fnliﬁwing day an announcement over radio
Lesotho was to the effect that the previous day's
‘announcement was a mistake. The effect of this was that the

ist respondent was the winner in the Zone .7 competitions.

Thereupaon the applicant sent one Pesho Mochesane, the
applicAant's coach to approach the 2nd respondent with a view
to finding out what the true position was aAand also
seeking advice from that sports body. Mochesane was
directed by the 2nd respondent's office to the Senior
Football Executive Committee's member, to wit one Mr Magupha.
The whole of that day was spent ih A fruitless attempt by
Mochesane at locating Masupha. When Mochesane repaired
to the 2nd respondent's office to report about his unsu-
ccessaful efforts he met with another brand of misfortune
namely that the 2nd respondent's onffice was closed and its
staff had.left. '

The hour was 4 p.m. and the date fixed for the semi

finals i.e. 12th NOvember, 1989 was drawing nearer and
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nearer by the minute. The applicant states that the absence
from the nffice of the 2nd respondents by its staff at

4 p.m. on 11th November 1989, thwarted the applicant's
attempts at lodging its appeal as required by the rules.

-

Indeed A letter dated 9.11.89 by the subcommittee's
secretary addressed to Liphiri Football Club shows that
the semi final was scheduled for 12th November 1989
between the 1lst respondent and the winner between
Liphiri F.C. and R.L.M.P. Qacha's Nek - F.C. which
would have had their game at Quthing the previnus

day i.e. 11.11.89.

It was argued for the 1lst respondent that the npplicanﬁ
has nnt exhuasted the domestic remedies in that even though
the appenl from the sub-committee lies to the 2nd respondent
the applicant did not avail itself of this remedy. But
this Court attaches importance to the fact that the
applicant set ocut in its founding Aaffidavit reasons far
its failure tn do so, The court's attitude could
posaibly be otherwise if the reasans for i. failure were
revealed at tﬁe replying stage. Regard should also be had
to the fact that the announcement that the applicant was no
longer the winner only came when there was only one day
to go before the date fixed for the semi finals. On the
back nof that the applicant sought tn appeal but its quest
wAs unrequited. Thus the only optinn left to the applicant
wAs to have recourse to this Court for there was nothing to
justify the hope that if the applicant'delayed further the
officers of the 2nd respondent would surface after 4 p.m.
of 11.11.89 when semi finals were to be held the next day.
It would also be viewed with misgivings that the applicant
having conceived that it had been wronged, nevertheless
waited until after 24 hours had passed before laying its
claim, if the applicant tonk a chance and waited till the

morning of 12.11.89 before registering its eabjection.

It cannnt therefore be sAid the applicant by approachin;
this Court had recourse to the pxtraoprdinary while the

ordinary had not -failed. The truth rémains that the 2nd
respondent had abdicated thus leaving the applicant no
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option but to come to this Court. The 1st respondent
has not gainsaid this for it has aAlsn acknowledged that
there are many protests still pending before the 2nd
respondent; and in fact has referred to more such than

the applicant has drawn attention teo.

In para 7(b) of Mr Manyeli‘'s affidavit, it appears that
the 1t respondent Acknowledges that Masupha in accordance
with his responsibility declared the 1st responndent
winner. Yet the 1lst respnndent questions the wisdom of the
applicant's effort to locate Masupha and take him to task
about the different announcements ascribed to him over the
radio, Mr Manyeli maintains that this was not Masupha's
individual regpansibility but that of his committee. I
agree, but find nothing wrang in Mochesane looking for

clarity from Masupha.

body entrusted with the responsibility of announcing who
the winner is should have its ruling undisturbed, but

Mr Manyeii oen behalf of the 1st respondent averred at para
4.3 that

"I Aam reliably informed that a replay has been
ordered as between the applicant and Manonyane
Fnotball Club™

on the basia of which posgsition he avers that the correct
position is that the applicant has 28 points in its

ponssegsgion.

Regard being had to the fact that since the applicant
.did not Aallude to this Alleged replay but stated that it was
in possgessinn of 30 points, and thus could have nnt been
aware of the information that the 1st respondent's
deponent has aworn tn, could it seriously be said in
saying that it had 30 pnints the applicant had betrayed
A desire to mislead the court as at the time of moving the
application ex parte? I think not. It is nnﬁ revealed by
the lst respondent since when the information it relies an
nbtained. Thus it cannnt be said that when approaching th=
court the applicant knew As well as the 1lst respondent

what the true position wnas.
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The 1st resbondent tnok strong abjection to the
applicant's abandonment nf its prayer that it be declared
the winner. The objectién was all the more forceful
becaruse the abandonnment appenared te have been adopted as
a result of the revelations of what the lst respondent
referred to as the correct pnsitinn nf the points
possessed by the respective parties., If an analogy can
serve as profitable, it seems to me that the view
adopted by the 1st respondent towards the applicant is
am&b%ﬂﬁgf fancy indeed an astonishing thing; a man
raises the storm at S€A3, when it gathers about his
ears, instead of weathering it he turns round and des-

parately seeks A harbour!

But As illustrated by the applicant's counsel another
anAalogy was highlighted as justifying the abandonment

referred tn nlbave.

It was submitted that if A hears that the Master of the
High Court is abquttﬂj%ake a ruling that A's father's )
decensed estate be administered in terms of the Admini-
stration of Deceased Estates Proclamatien on the grounds
that A's father abandoned tribal custom; such being the
representations made to the Master by A's siblings in
A's absence, A is entitled to approach the High Court on
An 'urgent"' basis and ask for An interdict restraining the Mﬁster
from making such ruliﬁg having regard to the fact that he had
never given A an opportunity to make representations to

him.

e e i e e e e i £ a2

vs Mokorosi & 4 Others 1967-70 LL.R. 1 and Lefa Hoohlo

it e b moryd s g . = ———— — s A1 it ot et iy .

vs Hoohln 1967-70 LL.R. 318 which held that the High

Court need not refer such cases back to the Master foar

his decision before the High Court exercises its
jurisdiction A would be entitled in addition to ask for a
further order declaring him his father's heir on the
grounds that his father had not ‘abandoned tribal.

law and custom. If A's siblings then onppose the grantin;
of the additional prayer and A finds that it would impose

an unnecessary burden on the court due to disputes
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emerging when helinsists on this prayer, it was illus-
trated that A would be perfectly entitled tn sAy to the
Court that he'wnuld be satisfied with the granting of

his mAain prayer Aas, it would be ennugh to prevent the
mischief apnrehended and abandnn the additional prayer
thus leaving it to the Master himself to conduct a

factual inquiry and make a finding which, if A is still
not satisfied with, he then can bring the matter on review

to the High Court.

Indeed on 16th February this year in CIV/T/345/84

A et e T Y - T —— T T o M T —

this Court had this to say:-

"When the disparity was pointed out as to the
subject matter ~f its claim in paragraph 3 of
the plaintiff's Particulars of Claim its
counsel decided to abandon contents of para-
graph 1 of the summons and pursue the plaintiff's
claim in terms of paragraph g thereof. This was
A wise move because the defendant had in any case
pleaded to the particulars of the plaintiff's
claim..."

Ta take up the thread of the argument advancgd by the
1st respondent with regard to the indifference of the 2nd
respondent towards these proceedings it wAs urged that the
Court should decidé on inferences in favour of the lst

respondent. The inferences suggested were that

(a) the 2nd respondent had no more interest in these
proceedings because it had declared the lst
respondent a winner so why should the 2nd
respondent be called to repeat just this
declaration. ) ‘

(b) the 2nd respondent is content with abiding the
decision of this Court.

{c) what 1st respondent says is correct.

(d) assertions in (a) and (b) outweigh the assertion in

{c}).

But it seems to me that it could very well be said thc
- 2nd respondent decided not to get involved because it felt

that what the applicant says is correct.
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Morover it seems the 1st respondent labours under
A serious miscnnceﬁtinn af the rule Aapplying to the
drawing of adverse inferences againat wrongdoers;
A8 shown in Rex vs Blom 1939 A 202-3 namely that:-

"(i) The inference sought to be drawn must be
congistent with all proved facts; and

{ii) the proved facts should be such Aas to exclude
every reasonAable inference from them save the
nne sought to be drawn."

I am awAare that the standard in the above quotation
may not be quite appropriate as, it relates to criminal
matters where the standard of prnnf'is higher than in
civil. But in c¢civil cases alsn the':rule says that
duplication of possibilities is not permissible. Further—'
more tpere is a general rule in civil prnceedings.that
failure to oppose imports nothing else but consent.

Thus the conclusion teo reach is that the averments which
are not opposed even though affecting the other party
adversely are admitted by it as true. What is not denied
is admitteé.

It was called inteo question that the Applicant having
abandoned the prayer to which the 1lst respondent addressed
itself, should nevertheless seek. ton have the rule confirmed
in respect of the first prayer saying the semi finals
be stopped till the decision is given, ‘in A matter pending

between .the applicant and Manonyane F.C.

But it seems that nothing can prevent a party opting
for the lesser in a claim where it had originally asked

for the greater.

This Court feels that it would be inAappropriate for
it te uéurp’the functions of the 2nd respnndent by
treating the matter‘presently before it aé if nn‘appeal.
That aspect of the matter is reserved to the 2nd
respondent. The prayer that the rule be discharged is

refused.

The applicant's prayer that the rule be confirmed is
granted., But because the applicant abandoned the prayers
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upnon which the 1lst respondent's case was anchored the
applicant is ordered to bear 65% of the l1lst respondent's

costs.

J UDGE.
8th December, 1989.

For Applicant : Mr. Sello
For 1lgt Respnndent: Mr. Monaphathie



