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IN THE HIGH COURT OF LESOTHO

In the Appeal of :

MATHIBELA BOROTHO - Appellant

R E X Respondent

JUDGMENT

Delivered by the Hon. Mr. Justice M.L. Lehohla

on_the GtE_ggxﬁgf November, 1989.

The appellant was convicted of contravention of
section 51 of the Road Traffic Act No, 8 of 1981 Lefore
the Magistrate for the district aof Leribe. The accused
then pleaded not guilty te both the main and the alterna--
tive charges; and after the evidence was led the appellant
was found guilty as charged and sentenced ton five jears'

imprisonment.

He appealed to this Court against convictien. There
were alsn submiésinns in the proceedings pefnre sentence.
The' eraown very properly submitteﬂ'thnt-the chafge sheet was
wrongly framed in that the charges shnuld have consisted
of two separate conunts and not alternative counts
since tﬁere are two distinet statuteory crimes which were
created by the legislature. The crown further considered
that the magistrate erred in delivering A blanket
judgment where it was not specified on which count the

accused was Tound guilty.

The crown further conceded that the conviction on

the count under section 10, Subsection 2 is impraoper
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in that P.W.2 gave evidence to the effect that the
number E. 2036 was lawfully allncﬁted by Aa proper
registration authority to Mphetha Khitsane P.W.1 for
A Toyota Hiace._ The crown further drew attention in
regard to the charge under sectlnn 15(1) that P.W.4
gaVe ev1dence w1th regﬁrd tn A vehicle bearing regi-
strntlnn No. OM 27904 and not E 2036.
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The crown 5b§erved that it wasn't cler which
vehicie wAas Aactually before court. The crown
congequenktly submitted that there was no way that the
appellant could hAve known that the engine and the
Chassis numbers tallied with those on the Blue-Card
which belongs to P.W.1. As to the sentence, the

craown submitted that even if the connviction was proaper,
the magistrate clearly exceeded his statutory powers by
imposing the sentence of five years’ imprisanment. The
penal pravisions undef both sections 10 and 14 allow the
magistrate to impose A sentence of M2,000 and 2 years'

imprisonment.

From the charge sheet it is clear that the crimes
were committed around 7th of August 1987 which was before
the date nof promulgation and commencement of the Rnad
Traffic Amendment Order 1987 which was the 8th of Decemﬁer
of that year. It Qas argued on behalf of the appellant
~that the magistrate.erred in treating both the main and
alternative charges as if they were one and the same thing,;
and it was argued on behalf of the appellant that this
constituted a grnsé form of irregulﬁrity and misdirectinon
on the part of the learned magistrate. It was Argued for
the appellant thﬁt the e¢nurt has a few alternatives either
to acquit and discharge the appellant; or to consider the
merits of the conviction in the main charge and ignore
the conviction in the alternative charge. I was referred

to page 7 1line 9 nf the record.

If only to compound the confusinn that is already
bristling in the record;nne finds in line 9 at page 7 that
tn a question namely “To which vehicle dnes this Blue--Card
helong?" |
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the answer was "J.P.5., 076T" with the engine and chassis
numbers shown abova. There wAas 2465 in k.g. Blue-Card.
The vehicle itself reflected 1465 kg. and seems to

bélnﬁg to D.L. Motsamai of Sowetn and it further shows
that it had registration number E 0053. It was Aalso
argued befnre me that the magistrate delivered his
judgment and that it was an impromtu nne)giVepy 1 was
tnld, immediately after he had concluded the proceedings
and conv1cted the appellant. I wAs told that he pnst-
pnned the del1very of the sentence to some future date
whereupon he glibly nutlined the reasons for the judgmen:
and sentence which he had imposed previously. Rélying

on recent practice af cértain branches of this court,

the appellant's counsel tald me that that is very irregular:
and that when he did so, the magistrate, that is three or
80 days after he had convicted the appellant wes functus

officio. And that his judgment was an afterthought.
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Attention is invited to CRI/A/37/88 Puluma_vs

Rex wherein at page 4 the following wnrds AappeAar

"The learned counsel for the appellant further

- pointed out that because grounds of appeal were
filed on the 2% of August 1987 and judgment only
written on 30th August 1987 i.e, five days
after the filing of the grounds; then the
Judgment is an afterthought."”

\

But reference to Subordinate courts proclamation
58 of 1538 section 73(3) shows that any person convicted
of any offenée by the judgment of any Subordinate court may
appenal against such conviction and against any sentence
to the High Court, This situation is to be compared witn
the Subordinate Courts Order of 1988 sectinn 72(3) that
replaces the originﬁl proclamation. I need but point
out that the contents of bnth sectinns are the same, anu

they read :-

"Any such Appeal shall be noted and prosecuted
within the perind and in the manner prescribed
by the Rules."

The relevant rules appear in onrder number XXXV Rule 1(1)

which says
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"an accused person wishing to Aappeal against
any convictinn or any sentence in A criminal
case shall nate hisappeal within 14 days after
such conviction or sentence by lodging with
the Clerk of the Court a written statement
setting out cleariy and specifically the
groumds on which the appeal is based,”

Section 3 reads: -

"Upon an appeal being nnted the Judicial Officer
shall within seven days deliver to the Clerk of
the Court the statement in writing - shawing

(a) the facts faund proved;

{b) the grounds upon which he arrived at any
finding of fact specified in the appel-
lant's statement As appealed against; and

(c) his reasons for any ruling of law or as to
the admission or rejectian of evidence so
specified and As Appealed against.”

In Pulumo above this Court had nccasion to observe
that, to understand the meaning of the wnrd“statement“as
used in éubsectinn (3) where the Judicial Officer is
enjoined tn deliver one to the Clerk of the Court sub-
section (%) has reference. And that the word“statementh
is rendered in that subsection as meaning "the statement
of reasons for judgment" and that there is no difference
between judygment and the statement of reasons for
judgment. It would seem therafore that nothing binds
the magistraté to &ive'reasons for his decision before
An Aappeal is noted within the period Sp&leled 1n th;
rules.. I alson had nccasion to refer to a parallel
drawn by Lord Denning hetween procedures in the Tribunal
boards and procedures in the Magistrntef Courts. At
pAge 84 of his bonk the Due Process of Law, Lord Dennning

e o e e i e e et e Tt e

himself says:-

"Accepting that the board had to do all this when
they come to give their decisinn, the question
arises, are they bound ta give their reasons?

I think .not, Magistrates are not bound to give
their reasons. ' See R. vs Northumberland

e Mt o L ok et S P PR A i W TP S P2 e

(1952) I.K.B. 338 at 352."
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Regard  being had to the fact that a Subordinate
Court is a cfenture of stétute, it ean hardly be
faulted for abiding by the provisions of the statute as
set out iﬁ the proclamation and the Subordinate Courts

Order 1988 section 72(3) referred ton above.

It is to be observed that the proclamation aon which
this Cnurt‘has for A long time been relying is a product
of British Laws having been bequeathed to this country
hefore it attained its independence and that statute
is on Aall fours with the decision that was given in the
authority just referred to by the then Master Qf thé Rnlls

Lord Denning himself.

I am satisfied therefore that the magistrate is not
obliged to give any reasons for his decision before the
prescribed terms. For practical purposes it is Aadvisable
to give reasons for judgment as soon as possible after
the conclusion of the proceedings. But I think that the
argument for following the strict letter of the statute
has merit, because, - and here I am fortified by expericrice.
A good number of cases come before the magistrates and are
to be disposed of as quickly as possible. And if in
each and every one of fhnsé the magistrate is to sit down
and write his reasons then by the end of the year he
will have done less than a 1/4 of the work that normally
would have come before him and been finished. As the
crown has properly submitted, it doesn't seem that there
are any goad graounds for having convicted the appellant
on both counts. On that basis therefore the conviction

and sentence are gset aside and the appeal is upheld.

As to the dispnsal of the vehicle, the subject matter
of these proceedings, I order that the disposal of the
article be treated under the provisions of section 53 nof

the C.P. & E.

J UD G E.
6th November, 1989.

For Appellant : Mr. Monaphathi
For Respondent : Mr. Mokhobo.



