CCRI/T/22/28

IN &TUE 111Gt COURT OF LECOTH

in the matrer of

MOTAMO SELLABAKA

Hleld at Butha-buthe

JUBGMENT

Delivered by the Hon, Mr. Justice M.L. Lehohla
on the.18th day of October, 19&9.
_ g

The admitted preparatory examina:iion depositions of
PyWel0 the headmman of Ha Sakoane, chief lshmael Sakoane
shows that in the wmorning hours of a day in Oclover 19385
a grim discovery of a dead body of an unknown male adult
was made in an open veld in an area called Thaba-Ecsiu.

, The headman raised an alarm and proceeded to report
Lhe watter to P.W.1 No. 2812 Detective Trooper Mpopo of
the T,Y, Police C.I.D. Section.

?.w.1 examined the bodf in the presence of P.W.1C
and conveyed it to the T.Y. mortuary in a police van.

Following the investigations made by F.W.1 and his
fellow members of cthe police force i.e. P.W.12 Detective
Warrant Cfficer Mokhele and P.W.3 Decective Trooper Lelala
a charge of the murder of the deceased Thani Madona was
ultimately preferred againsed the accused.

It is important to show that no eye-witnesses were revealed
by the investigation nér direct evidence led in this
Court. lience the, evidence on which the case facing

the accused depends, 1s purely circumstancial. The
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body was lying some i{hree paces away frow a vehicular
road which was not in constant use. It is a dirt roead.

Apparently the period between the time prior o the
discovery of the deceased's body and the eventual arrest
of the accused occurred during A rainy season.

It is in this connection that the questions put
to P.W.1 and answers tendered are of relevance, viz:-

"“You said at P.E. there had been rain - 7
Yes.

Evidence will show that the accused was trave-
lling in a car; and if he could have bLeen at
that spot on that day after the rain you admit
there yould be an indication that a car passed
there - 7

I1f a vehicle had passed after it rained that
would show. BPBut if before; then the rain would
have washed away the traces of wheel marks."

The evidence of P.W.E€ Sekonyela Lamagabe and that
of his mother P.W.11 'Malineo Kamacabe along with that
of the accused himself lend support to the fact of
heavy down pour at Tsikoane in the Levibe district.

By ny calculations this place is quite far away from
Ha Sakaane in the Berea or T.Y. district where the
body was found. '

P.W.7 'Mamolefi Madona the deceased's wife Les~
tified that on 27th October 1985 at around ¢ a.m. or
10 a.m. the accused called at her place in the com-
pany of another nian whom she did not know. She said
they were travelling in a red car. The deceased was
at home.

The accused and the stranger had come to fetch
the deceased. The purpose of the mission was to sell
deceased's truck to a buyer allegedly secured on
behalf of the deceased by the accused. The (ransaction
was to take place at T.Y,.

P.W.7 and her husband stayed in a rented house at
Upper Thamae. P.W.7 did not know this truck because
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since having been bought by her husband a month before
his death, it was parked at Motimposo because the
couple's yard at Upper Thamae was too small, therefore
there was not enough space wherein to park that truck
in that area.

Although P.W.7 acknowledged that at the Preparatory
Examination she had told the magistrate that the decea.
sed's company had left in a white Toyota van in fact
that was a mwistake for she recalled that they had left in
a red car. |

However P.W.6's evidence which is common cause
indicates that the deceased and the accused were seen
seated in a white Toyota van belonging to the accused

=

outside the T.Y. hotel ¢gn a weekend between 5 p.m. and
5 p.m. They were drinking beer. P.W.&6 is nol certain
whether this was a Saturday or a Sunday nor does he
remember ~ the year. All he remembers regarding the

occasion is that it was towards the Cctober Finals.

If by Finals P.W.6 meant (he national soccer finals
which are usually held at ihe beginning of October
each year it would be worthwhile bearing in wind Chat
the charge shows that the death occurred on or around 27th
- of October which s towards the end and not the begi-
nning of that month.

However of significance is the fact that after
P.W.5 parted company with the two he left the hotel
at 7 p.m. of the zazmze evening never to see either of them
again that cay. |

o~

Three days afterwards he learnt from casual
conversationists at the Lake Side liotel in Maseru
that the deceased had died.

P.W.7 testified that the deceased was P.W.9's
son i.e. Senekane Raliile's son, but not his blood
son. She told the court that the accused used to
visit the deceased at their joint home at Upper Thamae'.
His visits were so frequent that at times he called
there twice a week. |
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On the 27th October when the deceased left with
his party for T.Y. he was wearing a short-sleeved blue
scotch shirt, a naﬁy blue paiv of trousers and a pair
of black shoes. '

P.W.7 was always at her home that day but “he
deceased did not show up. Nor did he the following
day.

P.W.7 went about searching for the deceased. 1In
pursuance of this she went to P.W.9's home at
Motimposo on 29th Qctober 1985.

Having failed to find the deceased there she
asked for the use of the phone and rang the accused's
place of work at Lesotho Freight Services in order to
inquire from him about the deceased's whereabouts. But
the accused was not there. Her reasons for trying to
"contact the accused was that when last she saw the
deceased the accused was in his cowpany.

Her attempts at locating the deceased by means of
contacting his friends produced no results.

One of the deceased's friends whom P.W.7 guestioned
on 2nd November 1985 about the deceased's whereabouts '
was one Fani from whom she once more drew a blarnlk.

Finally P.W.7 heard of the deceased's death on
3rd November 1985 from P.W.2 Makhama Raliile. Mean-
time the accused had not been seen anywhere near P.W.7's
home. She immediately set out for T.Y.lCharge Office |
in the company of P.W.2, and one 'Malikeleli Mokokoana.

P.W.7 recognised tlie deceased's tlack pair of
shoes at T.Y. Charge Office.

From there she left with her party in the com-
pany of some police officers who led her to the T.Y.
Government mortuary where she ideutified the body of
the deceased dressed in the short-sleeved blue scotch
shirt and the navy blue pair of trousers. The
deceased was by then not wearing any shoes.

P.W.7 testified that to the best of her knowledge

{ the



the deceased and the accused had never had any quarrel.

Even though agreeing under cross-examination that
since she had never seen the truck that she said her
husband bought she could not be positive that he had
such a truck she was adamant that her husband would
never lie to her and say there was.such a truck if
there hadn't been any.

In her desparate search for the accused P.W.7
went at some stage to Lesotho Freight Services Centre
but  once more found that the accused was not there.
She however did not-leave any message with the employees
of that company.for the accused to contact her because
she intended contacting P.W.2 and asking him to lead
her to the accused's home which was unknown to her.

Evidence showed however that. the accused's
home is at Lithabaneng and that in order to reach that
place from T.Y. one has t0'go'through-Upper”Thamae
which is the village where the deceased's home 1is; _
- therefore a place to go tn. if one wished to inform the
deceased's wife about. the staritling disappearance of
the deceased from one's :company immediately after such
disappearance - or indeed to find out if perchance the
deceased being weary of the wait .did.not retrace his
steps home by some other means than- the Toyota. van
- which had conveyed him to T.Y. hotel.

I allude to the question of the wait because in

" his.evidence the accused said at one stage the.deceased

left him remaining behind in the To&otanyan wheve -the .

~* two had spent a long time drinking.and went into the

hotel in the company of the stranger who had.come back =

from the hotel where he had .earlier di sappeared after
"“dellverlng beer to the deceased and the accused. The
-accused. seized this. moment .of the deceased's departure -
-to go to a filling station in order -to put some -petrol
into the tank of the Toyota van, and came back; waited
in the van.for a long time for the deceased, alighted
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from the van and went looking for the deceased in the
hotel; and, failing him there, decided to drive back to
Lithabaneng in Maseru without the deceased.

taving received the report of a dead body found
in the veld at lla Sakoane P.W.1 set about making -
investigations.

On the same day i.e. 28.10.85 he went in company
of P.W.10 to the place wheve the body was lying.
The villagers were already gathered some 45 to 50 paces
away from the body.

The place was free of stones but grassy. The bndy was
lying three paces away from the scarcely used road
leading to Ha Rakolo in the Leribe district. The body was
near a hill called Thaba Bosiu in the T.Y. district.

P.W.1 approached the body and found it lying face
up. Near it i.e. some five inches away from it on
either side were enpty cartridges numbering five in all.

1t is my considered opinion, buttressed by P.W.5
Lt John hKlabi Telukhunoana, that the gun shot wounds
sustained by the deceased could not have been inflicted
at the place where the deceased was found or that the
cartridges fell when e jected from a fired gun at the
exact spot where they were later found.

P.W.5 said if fired from a standing position the
cartridges would fall some two or three paces from the
person holding the gun. Hence if fired 5 inches away from
the body one would expect them accordingly to fall two orv
three paces away from the body. Furthermore, basing
myself on the fact that the gun Ex.'1' was seen by the
Court and estimated by P.W.5 who 1s very familiar with
firearms and ammunition to be five inches in length,
one would expect the entry wounds to reveal considerable
burns and the shirt to bear sizeable quantities of soot
opposite the entry wounds.

P.W.1 testified that with the exception of the gun
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shot wound apparently fired at the region of the decea-
sed's mouth there were no indications of exit wounds.
P.W.4 Dr Totinkes whose P.E. depositions were admitted
did not give evidence in this court. He owned up though
that he was not an expert on gun shot wounds. He
however testified that he discovered the wound on the
face to relate to the one on the right side of the neck
but could not say which was an entry and which an

exit wound. P.W.1 said the exit one was that which

was on the right side of the neck.

It is not clear what degree of thoroughriess was
employed by P.W.4 in an endeavour to find bullets which
must have remained in the body in view of the fact that
P.W.1 found no exit wounds relating to the four other
entry wounds. It is thus startling to learn from P.W.4's
evidence at P.E. that in his post mortem report regarding
examination of the body he is recorded as having said

“I did not find any bullet within the deceased's
body."
His evidence was too sketchy and lacking in necessary or
useful details to be nf much help.

In his pdst mortem report Ex."A" P.W.4 at P.E.
indicated that death was due to multiple gun shot wounds.

In the remarks portion of the report form P.W.4
shows that

"death occurred apparently of gun shot wounds of
which the most lethal one is located in the head.
No bullets could be recovered.”

It would appear therefore that from the last sentence
it can safely be concluded that attempts at recovering
the bullets which were in the deceased's body were not
successful. This is in stark contrast with this witness's
oral evidence that no bullets could be found. At first
blush it implies that there were no bullets. The truth
appears to be that although bullets must have penetrated
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the body and got inbedded in it they were not retrieved.
P.W.1's evidence then is corroborated on this score that
there were no exit wounds in respect of four other gun

shot wounds.

P.W.4 further observed that the maxilla was destroyed
and that the right lung tissue was also destroyed. It
is regretiable that P.W.4 was not gquestiomed about his
basis for saying in the Additional Observation portion

of the report form

“It seems that all the wounds except the omne through
the mouth were caused by fivring a gun from a dista-
nce, and that "the work' was finished by a shot
close through the mouth."

Although on the basis that there is nothing in
evidence to support the view that the killing was
effectively accomplished by means of the gun shot wound
fired through the mouth , P.W.5's evidence lends
supportto the view that the bullets fired at t(he
deceased imust have been fired frow a distance before the
eiipty shells were later collected and placed or: either
side of the body five inches away.

Hothing in the evidence shows the order in which
chots 'were fired at the deceased. BDut the fact that the
post wortem report indicates that the pupils were wide, to
me conveys the horror that remained indelibly stamped
on the deceased's eyes before life expired from his body.

P.W.4 also observed

"multiple penetrations through the waxilla and upper
lip; one on the right infraclavicular vegior, one
just above the right hepa(?) and right inguinal
region and penis (small wounds) Qutsh«” opening
visible on right side of neck behind right .ear."

P.W.1 testified that he collected the emply shells
which were lying on either side of the body one by one.
On each of this shells he observed that it was wricten
7.65.
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From this figure i.e. 7.65 he concluded ihat the
shells belonged to a 7.65 calibre pisiol. He kept them

in his possession.

e undressec the body and observed a wound above
the right breast. rte observed another wound on the
right side of the chest. There was another in the
pubic region. There was another on the lower inner lip.
He observed two other wounds bLehind the left ear.

All these were swall narrow and open wounds.
This witness who has been in the police force for
upwards of 16 years concluded that these were gun shot

WOUNGS.

It should be observed though that there are sone

discrepancies between his evidence and that of P.W.4
he

ears. FP.W.4 referred to only one wound behind the

rt

as to the locality arnd number of wounds behind

right ear. P.W.1 refers to two beliind the left ear.

iiowever through my calculations I have been able
to make out five entry wounds from the doctor's

observations.

It respouse to a radio message about the discovery
of an unidentified dead body kept at T.Y. Government
mortuaty of someone answering the deceased's description
P.W.2 set out for T.Y. in the company c¢f Mrs Malikeleli
Mokokoana. F.W.2 in his evidence wentions only Mrs
Mokoxoana. It would appear then that P.W.2 made a
second trip to T.Y. in the company of the deceased's wife
and 'Malikeleli Mokokoana on Sunday 3.11.85. See page

4C of my notes reparding P.W.7's evidence.

According to P.W.2 he went there with Malikeleli
on Friday 1st November 1985. This may account for
his mentioning Malikeleli's name only when the first
occasion for the identification tooik place. According
to P.W.1 this was two days after the dead body had been
collected from the veld. It would appear the body was
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collected from the veld on 28.10.85.

Indeed on page 4 of my notes in réference to
people who came to identify the body P.W.l1 mentions
nﬁly twe; namely P.W.2 and 'Malikeleli Mnokokoana. P.W.1
went further to say '"the fwo persons knew the deceased.

They were friends apparently."

I may just add that on page 23 of my notes P.W.Z2

is recorded as having said

"The deceased owned a car and a Mercedes Benz
truck. This was in 1985. I came to know on
Friday 1st November 1985 that he had died
when I went to T.Y. to identify his dead body.

I was in company of Mrs Mokokoana. I identified

.it before Mr. Mpopo P.W.1l. It was at T.Y.

Bndy. I went to inform the wife of the deceased

e e e o e i e i e i e ey o T AL S . S Tt o o e T i S

at Upper Thamae where they used to stay."
(Underlined for emphasis).

It was during the course of his investigations
that P.W.1 eventually confronted the accused on 5th
November 1985. Significantly throughout the period
between 27th October 1985 and the time of his arrrest on
Sth November the accused had never set foot at deceased's
home. His explanation was that he used to either knock
off late or had to put up some nights in the nut-
stations far ﬁway from Maseru in the course of his
employment as a truck driver for Lesotho Freight

Services.

P.W.1 having identified himself to the accused at the
place of the latter's employment, informed him that he
wAS invgstigatingFcircumstances surrounding the deceased's

death.

P.W.1 after giving the accused the usual warning
took him to T.Y. C.I.D. office for thorough interro-

gation concerning the deceased's death.

The accused gave P.W.1 an explanation following
which he led P.W.1l to Motimposo where they came face to
face with P.W.2 Makhama Raliile at the latter's home.
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This was on $.11.1%85.

P.W.1 had already met P.W.2 for the time on the
occasion when P.W.2 had gone to identify the deceased's
body at the funeral.parlour.

P.W.1 formally told P.W.2 that he was a policeman
and had been led to him by the accused. Luring this
occasion P.W.1 was in the company of P.W.12
and P.W.3 Tet/Tpr. Lelala.

According to P.W.1 on arrival at P.W.2's place in the
company of the accused and the two cother policemen the
accused spoke to P.W.2. Following that .conversation
P.W.2 produced a gun Ex.1 from the groceryunit which
was in a single roomed house sevrving as both a kitchen

and living room.

P.W.1 then took this guun from P.¥.2 and observed that
it was a 7.65 pistol. '

This pistol actually belonged to P.W.2. It was a
licenced firearn. ?.W.1 opened the firearu and noticed
that it was unlcaded. 4e showed it to tlhie accused and
asked him if it was the fireavwm he had earlier spoken

to P.W.1 about and the accused acknowledged it as such.

P.W.1 took the gun to T.Y. C.I.D. office. Ou

" arrival there he gave the accused a charge of wmurder
of the deceased Thaml Madona. It is to this charvge
before this Court that the accused nleaded not guilty.

The gun and the five enpty shells were sent to P.W.5
for ballistic examination in an endeavour to deteimine if
the shots matching these shells were firec from this gun.
The shells were handed in by P.W.1 marked exhibit 2.

In his examination of the gun and the cartridges P.W.5
was positive that the cartridges weve fired from
Ex."1". I have no hesitation in accepting his evidence
on that score.

it is worth noting that at page 3561 of his invaluable
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bock Firearms Investipation Identification and

Evidence Major Genevral Julian S. iHatcher says

“Bulletsare slightly niore impcorrant {han
cartridge cases, since bulleus chually
do the physical irnjury.’

1 refer to this quotation only bearing in mind that
no bullets were extrécted either from the deceased's
body or collected anywhere around the place where the
deceased was found lying.

But taken along with the response elicited from
P.W.1 under cross-examination the absence of the said
bullets frow the course of investigatcion ¢ill this trial
to some extent makes the Crown's task less buvdensome.
In this connection P.W.l's response o the question pul
will help clarify the issue. This is at Motimposo at
the home of P.W.2:-

"You goif there. The accused spoke to P.W.2

Makhama there - 7

Yes.

what did he say to Makbama ~ ?

e said to him 'the gun you had lent me is the one
sed in the death of Thami Madona'"

The importance of the responses in the above
quotatiouns cannot be overlooked firs: because they
were elicited under cross—examination and secondly
because in his submissions in argument Counsel for the
Crown pvinted out that he uellberta ely refrained froum
leading this witness along such paths as he feared the
contents of the .accused's reported statement hovered
dangerously near inadmissible confession.

However if the words grounding the crown's
fear were rendered in P.W.1l's examination in-chief it
would appear that such fear was ummecessary in view of
the fact that the Court of Appeal constituted by Schreiner
P.; Maisels J.A. and Milne J.A. (as they thnen were) in
a judgment delivered by the iast—named in David Petlane

i
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vs Hex 1971 - 73 LL.K. at p. 85 held that

(i} The words used by the appellanc should priuna
facie be given their ordinary, natural meaning
and wust necessarily be the prime guide to the
meaning of the person uttering thein.

(ii) Although the surrounding circumstances may be
taken into account in deciding whether a state-
ment amounts to a confession, the fact that the
appellant knew when he made his statement that

- the police were looking for him in conmection
with the killing of the deceased could not have
the .effect of making his statement a confession
of the offence with which he was subsequently
charged, as the statement did not exclude the
possible defences of self-defence or accident.
Further, the fact that it traspired at the trial
that if such defences had been raised they would
not have. been maintainable could nat operate to
turn the appellant's statement to the police
into an unequivocal confession of murder.’

.. Much was wade about the .fact that things said in
this Court by P.W.1.do not appear in the P.E. record. But
the text of the P.E. record if auything is very sketchy
as against the record in the instance court where more
detailed questions were pui to the witness. I have no
hesitatipn in finding that he is a truthful witness
who did not in my view ¢try to say things which falsely
liplicate the accused. He-menticned that he has lost
his ncte book on which he had written serial nuwbers
of the gun., lie was taxed about the fact that nothing
appeared on recordto show he used his note bock to
refresh or fillip his menory regarding numbers of the
gun taken from Makhama. EBut at page three of the
P.E. record the nuubers appear as reflected on
“Ex.1" itself. HRegard being had to the fact that the
P.E. was held almost nine months after the event
and ‘the figure 1is so long i.e. No. 645547 the
witness unless he had a very good memory for figures
could not have landed on the correct figure of that
length after so long if he did not refer to the note
book that he told e he did. Moreover the record shows
in respect of the wounds; he referred to a note book.
See page 2 of the P.LC. record. I doubt if he kept more
than one note book for recording events surrounding the’

/investigation



investigation of this case. In any evenit in relation to
the question that P.W.1 does not appear on record to

have refreshed his memory with respect to serial nuumbers
of the gun, he did not say yet arnother of his note books
pot lest, nor did he give we such an impression when
giving evidence in this court. This however is not

rieant to encourage police to carelessly discard notebooks
which they would later be called upon to resort vo in

ap, astempt to subsiangiate their testimony or test

their menmories.

P.W.12 corroborates.P.W.1's evidence that the
accused was brought to C.1.L. office or 5.11.85.

ie told the court that he also participarted in the
investigation of the crime leading to voday's trial. One
other participant was policenan Seboka.

On 9.11.85 Troopers Mpopo, Lelala ang P.W.12 Det/w/0
following the explanation given to them by the accused

set out from T.Y. for Motimposc in Maseru.

They came to the howe of P.W.2. Prior to that none
of them knew P.W.2's home except the accused who led
them to ix.

P.W.12 corroborates P.W.1's evidence with regard
to P.W.2 taking the gun from the grocery unit and handing
it over to P.W.1 in the presence of the accused.

-

His own versionﬁ%f the words allegedly uttered by the
accused when coming face to face with P.W.2 is
“Makhama bring that gun which you had lent me."

P.W.12 corroborated P.W.1 as to the identity of the
pistol namely that it was a 7.65 calibre gun bearing
serial numbers 645547,

Me further testified that on 11.11.85 he received
information rvegarding a Mercedes Denz Truck which was at
Tsikoane.

{This
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This truck was parked at the homesiead of Toto
Ramagabe the husband of P.W.11,

At this home P.W.12 found P.W.11 and her som
P.W.8. The truck was a drop-side white Mercedes Benz
type bearing Masery district Registration Letter and
Numbers A-4523. 1Its buck had been removed. P.W.J and
P.W.11 confirmed that they told P.W.12 that the truck
belonged to the accused who had brought it there at
night.

P.W.12 said he examined the truck and found nothing
untoward about it with the exception of the fact that its
buck had been removed.

'

P.W.12 said he drove it to iilotse police station. He
doesn't: remember where he got the keys from nor indeed
if the truck was not merely kept in motion by connecting
its electrical wires. He however vecalls that it was
.push-started as the self-starter didn't help turn the
engine.

It turned out though that P.W.& had been forced by
P.W.12 to arive that tvuck from his home up to a certain
fraction of the road leading to Hlotse. P.W.& who was not
acqguainted with driving a truck switched places with
P.W.12 who took the steering wheel and drove the truck

to Hlotse Police Statiomn.

P.W.12 told the court that on 12.11.25 he detailed
P.W.3 who left T.Y. in the company of P.W.S Senekane
Raliile to fetch the truck from {lotse Police Station

and bring it to T.Y. police statiomn.

On 12.11.85 P.W.12 fetched the accused from the T.Y.
prison cells and questionec him about the truck.

The court was told by this witness that the accused
said he knew the truck and that it was the deceased's
truck - further that the accused said he didn’t know where
it came from.
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Thereafter the accused was returned ¢o prison. Priar
to the investigations P.W.12 said he didn't know the
accused. It was only later that he gathered that the
accused had been or was a soldier.

Under cross-examination P.W.12 said he must have
made a mistake when he said in 1985 he was stationed
in Leribe and not T.Y. He maintained he was stationed

in T.Y. tnen.

Confronted with the legitimate guestion that at the
time of giving the evidence at the Preparatory
Examination before the magistrate events were relatively
much fresher in his mind than today he conceaed that
that was so but explained that the wrcng informatiou
supplied to the magistrate might have been a slip of cthe
tongue - this being that in 1985 he was still stationed
in Leribe.

I think his explanation is reasonable regard being
had to the fact cthat in this court P.W.12 said under
cross—examination that he had been Ctransferred from T.Y.
to Levibe in July 1986.

Both this date i.e. July 1585 and the 24.12.87
appearing on page ¢ of the P.E. record the latter of
which dates shows that the proceedings at P.H. were
postponed to 334.12.87 occurred before P.W.12 was
called as a witness at the P.E.

Confusion mayhave arisen here because the P.E,.
record appears t¢o suggest that the accused at the
completion of proceedings at that level was commiited for
trial bhefcore this court on 16.&.86 whereas the truth of
the matter is that proceedings at F.LE. were only started
on that date i.e. 16.06.86. It is not shown when the

proceedings were conmpleted.

liowever it is clear that at the time P.W.12 was
giving evidence as to events which occurred in 1685 while
he was still stationed at T.Y. he had subsequently beemn

.
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transferred to Leribe.

P.W.12 was adamant that he was not presént at the
place where and at the time when the body was found.
He had only issued instructions from his office for the
junior members of his staff to attend to the matter.

P.W.12's attention was brought to a statement
appearing in the P.E. record on page 10 where this
witness is recorded as having said the following in
reference to the accused 'He {(meaning the accused)
was not threatened or assaulted.” '

P.W.12 was asked if when he told the magistrate those
words in quotations he was at that stage being led by the
public prosecutor or had uttered them voluntarily. He
replied that he said them on his own accord. He was
told that -he was prompted to say those words by the fact
that he knew he had assaulted the accused and was thus
adopting a pre-emptive defensive attitude. P.W.12 denied
this accusation and explained that he volutarily uttered
" those words to show that the accused had not been assau-
lted when he in turn made a gtatement before the police
regarding the whereabouts of the weapon alleged to have
been used in the killing. '

In the same manner that P.W.1 denied that he had
received information or clue from P.W.2 leading to
accused's arrest, P.W.12 also denied this proposition
when the.question was put to him.

P.W.1 had also denjed that after arresting and inter-
rogating the accused he told the accused that P.W.2
had told P.W.1 that the accused was the one who had shot
the deceased. | '

He further denied that the accused replied that
since P.W.1's informer told P.W.1 about the gun that
informer would be a better able peréon to reveal the
whereabouts of the gun. He denied the suggestion
following from the above line of questioning that this

/accounts



- 18 -

accounts for his party going to Motimposo. He
buttressed his denial by explaining that he went to
Motimposo following the explanation given to him by the
accused., '

P.W.12 denied that his investigating team told
the accused through P.W.1 that P.W.2 had said the
accused had shot the deceased.

He denied that during the investigations the
investigators asked the accused to produce the gun.

He denied that the accused said P.W.2 could know
better the whereabouts of the gun. He denied that it
was on the basis of informaticn obtained from P.W.2 that
the party ended up at Motimposa. '

Asked why he did not in his evidence in chief
P.W.12 say that the accused had said in reference to
the gun '"it was the gun I used to kill Madona'’ he
replied that he thought he would be disclosing a confe-
ssion. Regarding this aspect of the matter the
authority of Petlane cited above is conclusive.

It seems from the above that P.W.12 has corroborated
the material and salient aspects of the evidence given
by P.W.1. '

The reason why P.W.12 set out for Tsikoane where he
found a truck was elicited from him in the form of a
general question, namely:

"Say what relevance had the truck o the death
of Madonma - ?

Deceased Thami Madona left in a truck to go
where the accused had found a buyer for the
deceased at T.Y.

You were terribly misinformed if this is the
type of information you got - ?

It was correct information."

Under re-examination P.W.12 stated that the accused
was very free when he asked P.W.2 tc bring the gun which
P.W.2 had lent him and with which he said he had killed
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the deceased. He further stated that although it is
posssible he didn't hear when P.W.1 asked the accused.
if that was the gun in question; whereupon the
accused uttered his confirmation.

He stated that he might‘have not observed this
because it may have occurred at the time when he was
confused by a soldier who pointed a gun at him during
that portion of the investigations. He was adamant
however that the confusion he felt was not such as could
make him fail to see 1if the accused was not freely making
his statement at the time when he asked P.W.2 to produce
"Ex.1". '

P.W.2 Makhama Raliile testified wunder oath that he
lives at Motimposo, Maseru. He is an aircraft engineer
working at Moshoeshoe 1 airport under the employment of
Lesotho Airways Company.

P.W.2 and the accused are related. They are also
known to each other. Their fathers are brothers. He
knew that the accused was a driver and had gone Chrough
various forms of employment. He knew that at one stage
the accused was employed by the Highland Water Project.
At another he used to work at Ficksburg. At some other
he was a soldier. P.W.2 does not know what the accused
is employed as now; impliedlj by "nuw' I am made to
understand that the witness refers to the period that
the accused is spending on bail while awaiting trial.

P.W.2 knows the deceased very well. He tcld the
court that the deceased and the accused were close
friends.

The court learnt from P.W.2 that the deceased used
to repair and maintain motor craft. The deceased had
2 car and a Mercedes Benz truck.

On Friday 1st November 1985 P.W.2 left for T.Y. to
identify the deceased's dead body.

On 9th November 1985 at about 1 p.m. or 2 p.m.

/P.W.1
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P.W.1 and P.W.12 came to P.W.2's home in the company
of the accused. P.W.2 only got to know P.W.12 on
that day whereas he had known P.W.l earlier when he
reported himself at T.Y. Charge Office before pro-
ceeding to the mortuary in his company on 1.11.1985.

It is common cause that the accused knew where
P.W.2 stayed.

After the police introduced themselves and
produced theilr identity cards for P.W.2's benefit
the accused said to P.W.2:

"David hand over that family gun - I have already
killed Thami with it — which yocu had lent me."

The court learnt that -David jg P.W.2's Christian
name. Asked by P.W.2 why he did such a thing the
accused is alleged to have responded by conly bending
his head.

Then P.W.2 opened the kitchen unit or grocery unit,
toock out the gun and handed it to the police.

P.W.2 told the court that this gun is a 7.65.
calibre pistol with 7/8 loading capacity. He related
its serial number ancd produced his licence for its
possession. It appeared to have been liceneed in
1983. The purpose for owning a gun was the result of
frequent robberies at his father's shop in Maseru.

P.W.2 said this gun was at one stage in the accused’'s
possession not as a loan but rather for safe keeping.
This was in April 1985.

P.W.2 entrusted the gun to the accused's custody
because there had been a misunderstanding in P.W.2's
family after his mother’'s death. His younger sister
aged 17 had become rebelliocus. In fact she is said to
be still in that conditicon even today resulting from
misunderstandings following on her mother's death. She
manifested this rebellion and cr nervousness by driving
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a van at one lady trying to knock her down with it but missed
her.

It is for this reason that P.W.2 decided to take
the gun to the accused for safe keeping, first because the
accused had been a soldier and as such would Presumably
know how to keep it. Next, because the accused was
virtually P.W.2's brother and he trusted him.

It was drawn to P.W.2's attention that this gun
was. taken to the accused almost a year after P.W.2's
mother's death which presumably triggered the dangerous
attitude that the 17 year old sister manifested.

P.W.2 replied that the degree and intensity of her
danger was only manifested when she missed the other

lady with a van. It was then that P.W.2 became even more
aware that his sister's disturbance might lead to

the death of cne of the members of the family. Made
Aware  that the robberies for which the gun had been
bought would continue unabated if the gun was in the
accused's ‘custady. P.W.2 said there would rather be
~robberies than death in the family caused by his sister
with that gun. :

P.W.2 said he learnt that P.W.7 had come tc his place
in his absence looking for the deceased on 29.10.85. He
took notice of the sericusness of the deceased’s
disappearance when P.W.7 came to him crying and saying
that her husband had gone missing. This was on 30.10.85.

Then at about 9 p.m. while P.W.2 who apparently doces
not take liquor, was enjoying his scft drinks at the Lake
Side Hotel in Maseru he met P.W.6 Michael Matsai. He
told P.W.6 that he was locking for the deceased who had-
gone missing. Then P.W.6 told P.W.2 that he had last
seen the deceased in the accused's company at Blue
Moutain Inn at T.Y.  Further that P.W.6 had said it was
about 8 p.m, on Sunday 27.10.85 when he last saw the
accused with the deceased. '

When P.W.2 left the Lake Sice Hotel for his hcme he
et with someone who intimated tc him a death announcement
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by the T:Y.:poliée over the radic.. The description

of the subject matter of the announcement left P.W.2

in no doubt that it fitted the deceased. The
following day i.e. Friday 1.11.85 P.W.2 asked to be

freed for a day from his work and left for T.Y. in

the company of Mrs Mokckoana. Apparently he had met with
P.W.6 on Thursday 31.10.85 at the Lake Side Hotel.

On that Friday 1lst November 1985 P.W.2 identified
the body of the deceased in the presence of P.W.1.

P.W.2 suspiciocus that his gun might have been
the one used to perpetrate the crime tcld me that he went
to the accused at the Lesotho Freight Services to
retrieve it from him on 7.11.85. '

The gun was duly handed over tc him by the accused.
It however did not have the number of bullets it had
had when first handed over to him for safe keeping.
Only two live puliets out of the previocus seven were
handed over along with the gun to P.W.2.

AskeC where the rest of the bullets were the accused
is said to have said that he had them elsewhere and
that he would produce them in cdue course.

P.W.2 said he did not believe his suspicion that his
gun had been misused. That is why he did not take the
gun to the police after retrieving it from the accused.

It would appear that P.W.2 is not accurate concerning
the date that he says he retrieved the gun from the
accused._cn.

There is incontrovertible evidence that on 7.11.85
the accused was already in detention having been in
police custody from the date of his arvest on 5.11.85.
Nohcw therefore could he have been at the Lesotho
Freight Services, the place of his employment on that
day. :

4

In short P.W.2 tock the gun to his place and placed
it hidden and unlocaded back into the kitchen unit. He
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hid the two live bullets somewhere under the carpet in
the house. Thus rendered it ineffective even if it

were to fall into his sister's hands for 111 motives.

Under re-examination P.W.2 indicated that the
manner in which he was asked questions at FP.E.
differed from the manner questiions were asked in
this court. He further stated that he was questioned
for a very brief period by the prosecutor who was
leading him then. He further stated that the accused
when haﬁding the gun back to him had undertaken
to bring back the other five bullets from where he
stayed. Hcwever though he was at the time stayiung
at Lithabaneng the accused nevertheless did not bring
them.

P.W.2 said he did not get an opportunity to ask
when the écéused wculd bring back the other five bullets
for on 9.11.85 he came to Motimposo at P.W.2's place in
the company of police investigators.

P.W.2 was adamant that before the accused asked
him to produce the family pgun he had not discussed the
question of that gun with the police, either at T.Y.
or at Motimpcso.

He conceded thbugh that Mpopc and Mokhele the two
policemen spoke about the gun but only after the accused
had introduced that topic about the gun. He also conceded
that he has related more things in his evidence in chief
in this court than he did at P.E.

This witness is abundantly ccrroborated in his
concession that more things were asked of him in his
evidence in chief tocay than in the lower ccurt. For
instance with a view to finding cut how the deceased
could have fared in a man tc man fight with the accused
the ‘court asked this witness how the deceased looked
‘physically and the answer which does nt appear in the
P.E. record was that '"He was a good looking guy. Well
built physically and of medium size." |
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Confronted with the fact  that things were closer
tc the event then than they are now he said he had
more time to prepare and reflect on them in the mean-
time. However I am satisfied that the fact cof the
matter is that P.W.2 was asked to give more details
today than was the case at P.E. The cnly pcint where he
faultered, as it indeed even did escape the keen
attention of the learned ccunsel for the Crown, is
the date when he purportedly retrieved the gun from
the accused. In argument.this discrepaney- was -nnt expleited by the
other side nor was theAwitness asked to explain it. The
submissicn by the crown seems legitimate that this
was obvicusly a mistake, It would seem thevefore that
P.W.2 retrieved the gun before the accused's arrest.

The question of the accused's conduct when asked
by P.W.2 why he did what he said he did - that he
bent his head and sald nothing has a.parallel in the -
well-known authority of Jacobs vs Henning 1927 T.P.D.
324. .

Referring to the. same éuthority Hoffmann in tChe
2nd edition of South African Law of Evidence at p. 143
says:-

"Thus in Jacobs vs Henning the plaintiff's father
met the defendant and accused him of being the
cause of the-girl's pregnancy, at which the
defendant lowered his head and made nc reply.
Tindall, J. said:- '

'"In my opinion, an innocent man, however un-
assertive he-might be, would deny the charge
8s soon as the plaintiff's father made it.'"

I have no doubt in my mind that P.W.2 stood the
cross-examination well. Some importance is to be
attributed to the fact that he said apart from him
and the accused ncone else knew about the movements of
the gun Ex.'1', '

P.W.5 gave his evidence in connection with the
tests that he undertook to determine whether Ex.2
were ejected from Ex.'"1" when it was fired. I am
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satisfied that his evidence left no doubt that this was
so. Much of the cross-examination tc which he was
subjected was devcted at questicning his qualification
to holding himself out as an expert in this regard and
the consequent reliability of the results of his tests
in the event that he was shown to be an inexperienced
cr only an amateurish tiro in his professed field.

He has been a member of the police force for up-
wards of 12 years. He is attached to the ballistic
secticn of the Police Technical Service Department.
He was trained as a firearms examiner in the
Republic of Ireland. Befcre then he trained as a
Laboratory Technician. His total qualifications
consist of a certificate in Laboratory Technology and
a certificate in firearms examination. The thrust of
his evidence was that no two firearms can leave
identical marks or impressions on cartridges fired
from them. '

His experience in the field as a qualified
examiner as at the time he conducted tests in this case
was admittedly minimal, having previously dealt with
only one case. However his overall experience gained
from his training and the manner he conducted tests in
the instant case leave me in no doubt that they acdmit
of no error.

Of importance is that it is today common knowledge
that no two individuals dead or alive have exactly
identical sets of finger prints. On the back of this
Hatcher in his book veferred to earlier says at p. 377:-

1

"No- two bullets from different barrels ever are
similarly marked. We cannot say this after exa-
mining all the bullets in the world, any more
than the Fingerprint Expert can say from actual
experience that no twc sets of fingerprints are
ever identical. However, bullets are even more
variable in their characteristics than

fingerprints."
| /It
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It was testified by P.W.S5 that the range of Ex.l is
40 metres. He also said that entry wounds are usually
smaller than exit wounds irrespective of the range from
which the gun has been fired. He further stated that
in order for a fired shot to exit from a human body, it
wnuld depend what part of the body is hit for if the
bullet hits A bone it maAy change direction and lose
power of further penetration and thus remain in fhere.
But if fired at soft flesh the shot will penetrate and
exit on the other side. P.W,5's evidence wAas larpgely
scientific. It held the court spell-bound. Even
though he stnod in selitary isolation in this court As
A man who had some training in ballistiés, the quality
of his evidence however shaowed that the desgcription of
A mere Triton among the minnows would not sit well on
him. Ae I said earlier the evidence of this witness

is so satisfactory that it is accepted.in its entirety.

P.W.8 Sekonyela Ramagabe who was utterly at a loss
regarding dates when matters he testified to occurred,
and who further compounded this particular defect in his
testimony by denying that he gave evidence before a
magistrate At the preparatory examination of this case
told me that he has read only up to standard 1. He
told me he was notorious for forgetfulness andg
attributes this handicap to moetor Aaccident ‘which

he was invonlved in. b

However he said there are things which he remembers
perfectly well even if their occurrence is further
removed from the date he related them at T.Y. than today

in this court.

He tnld me he knows the accused. Further that
the accused is his brother-in-law. P.W.8 lives at

Tsikoane in the Leribe district.

He said that the accused called at his place some
time in 1985 towards the end of October. The accused

arrived there at about 9 p.m. driving a white
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Mercedes Benz Truck.

P.W.8 only remembers that there was a letter "A"
pre;eding.the registration numbers of this truck.
He ddé; ndt know if the accused owned a truck. However
“he knows that the accused has a white Toycta van.

The accuse¢ came to P.W.8's home, blew his hocter
and_thenlattet‘saw through the winduw that there was
.ahﬁruck_outsidg. P.W.8 went cutside and recognised his
,brqthgrrinflawé the accused.

The accused told him; "Brother-in-law this vehicle
is abou;'emﬁty of fuel. 1 have thus come to leave it
here.'"

The accused didn't say where he came from nor did
P.W.8 inquire of him about that. The accused was
alone when he thus arrived.

After leaving the truck there the accused went
towarcs a vehicle parked some 80 to 90 paces away from
P.W.8's homestead.

P.W.8 cdid not bother tc see what this vehicle was
that was parked at the T-junction 80 tc 90 paces away,
moreso because it was raining heavily. However the
vehicle locked to be .a kombi. The accused didn't
say in whose cbmpany‘hé was save that the kombi _had
escorted him.

The path leading froum where the kombi was parked to.
P.W.8's home was slippery but notwithstanding that it was
so, P.W.8 said it was nonetheless usable even granting
that the truck had made it somewhat more slippery. '

P.W.8 has a vehicle himself and usually crives it on
“t&u:path even though it is slippery.

Prior to the accused's coming there un that night
he had only come there driving a van a long time hefore
and it was not raining.

When the accused left P.W.8 with the truck it was
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raining“heévily but ‘he ncnetheless braved that heavy
down pour and made for the kombi parked 80 toc 90
paces away.

P.W.8 fearing that he himself would get soaked
didn‘t"ask why then the kombi couldn't come t¢ rescue
the accused from the rain yet the accused had said this
kombi was escorting him. The accused was not putting on
any rain cloths though.

The fecllowing day the accused having collected the
fuel for the truck came alone in his Toyota van. He
filled the tank with some diesel and started the truck.

He then asked P.W.8 to accompany him to his parental
home at Hleoheﬁg.near Hlotse so that the latter could help
him remcve the buck of the truck as he wanted to
convert it into an imprcvised bus.

However P.W.8 declined to accompany the accused
as requested. The accused then asked P.W.8 1if he could
think of a spot outside the village where the buck of
the truck coﬁld{be removed.

The spot was located. Boys came and helped the
two remove the buck cutside the village. This having
been accoﬁbliﬁb?d-the buck was left there and the truck
driven tc P:W.8's home in a cab and chassis form by
the accused. '

The accused said the truck was his and that he was
leaving it at P.W.8's home. He further said he would
come and fetch it for purposes of mounting the improvised
body for a bus next time since P.W.8 failed to accompany
him for the purpose to Hleoheng.

The accused left the truck there and drove away in
the van. His promise tc come and ccllect the truck
never materialised.

Indeed a week even passed after the promised day of
his return. Then P.W.8 learnt that pclice had come tc
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his home in his absence in connection with this truck.
Be it remembered that P.W.12 said he proceeded to
Tsikoane on 11,11.85 to fetch this truck; and that it
was on that day that he asked P.W.8 to drive it to
Hlotse.

P.W.8 when coming back from his errands and on
learning tHat the police had left a message for him
not to leave his home on a certain date, complied.
It can safely be inferred from this then that the
Cate in question was 11.11.85.

On that day the truck was driven to Hlotse. P.W.8
was in the company of twc police who had come to fetch .
the truck from his home. They were escorted by other
police in mercon four-wheel-drive van to Hlotse. The
truck was parked at the Hlotse Police Stationm.

Police then drove P.W.8 in their vehicle toc T.Y.
where he spent the day.

The fcllowing day he made a statement to them. He
was confronted with the accused and they bLoth admitted
knowing each other. Thereafter P.W.8 was released to go
home. ‘

Under cross examination P.W.8 was told that at P.E.
he said the accused came to his home in November but to-
day he said it was in Octcber. He replied that the
Crown Counsel had said it could have been in Octcber or
Ncvember whereas he himself thought it could have been
in September. P.W.8 insisted that the accused when he
came back the following daj after leaving the truck at
his home was driving a Toyota van bearing the letter
"A" as against "D'" in front of the registration
numbers.

He admitted nct having told the magistrate that
it was raining heavily on the day the accused left the
truck at his home. His explanation is that he had
forgotten about the heavy down pour. '
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Asked to account for the fact that he remembers
tcday what he had forgotten at P.E. when his. testimony
was closer to the events he was testifying tc he said

it does happen that as you recall things
gradually there would be those which you
find had cccurred but you had forgotten
but only toc remember them now."

He teétified that visibility extenced only as
far as 15 to 20 paces that night..

Asked how then he could have seen 2 gambi parked
80 togp paces away he said the courtesy light inside
it showed that it was a kombi. He went on in his
explanation:

"that Jdistinguishes between a big and a small

vehicle."

Asked to explain why the accused could have braved the
heavy rain despite having the escorting kombi in tow,
he said "I am still asking myself why it did not reach
my_hdhe.v

Asked tc account for the fact that cespite his
Insistence that he had previously made menticn of the
fact that there was a kombi in that vieinity .such a
statement does not appear in the P.E: wecard. he sald he
ﬁade‘only one statement; and it was before the T.Y.
police. He said he doesn't remember repeating such 2
statement anywhere else.

"Is this the first time you remember‘giving
evidence before a court of low teday apart
from the police - ? :

. I remember so.
There is a P.E. record here today. In it ycu are

shown as haviag given evidence Lefore a
magistrate -~ ?

I was called with my mother tc the office.
I never gave evidence in court.

Ih: that office d¢id you give evidence presided
over Ly a magistrate - ?

We were that day tcld of the hearing date and
given cur allowances."

/Uncer.
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. Under re-examination P.W.8 told the court that
prior to the unight the accused came driving a truck in a
heavy rain fall the accused had never cowe there
during the night of a heavy rainfall; ncr did he come
on any subsequent occasions at night driving a truck
in heavy rains;

He alsd said he remembered giving evidence cnly
Lefcre the police at T.Y. and that what he told them
is substantially the same as what he told this court,:
although he has been asked certain other things here
under cross—examiantion including what he said he was
told cutside ccurt. If anythiﬁg this last bit serves to
" highlight the degree of his naivety. -

P.W.8 told me his accident which apparently
affected his memory occured in 1979. As a result of
it he told me-he even passed cut anc only came to -in
Hospital in the. Repubtlic, The
accident is said tc have occurred at Hielbron.

He hcowever. said the statement he remembers giving
before the police was a sworn statement.

P.W.11 Malinec Ramagabe is P.W.8's mother.
The accused is her son-in-law. She lives at Tsikcane.

She corrcborates P;W.S'é evidence that it was
raining heavily when a tiuck came to her forecourt at
night on an unremembered date in October, she however
recalls that it was during the end cf the month. She
further .said "I don't remember what cay of the
week it was. It was the end."”

She also said the accused did not put up at. her
place. Nor did the truck leave.

The follewing cday the accused arrived in the
morning.

P.W.11 corroborates P.W.8's evidence that the
accused had a van in which he arrived that morning.

/The



- 32 -

The truck was cdriven away by the accused. When it
' came tack it was nc longer having a buck mounted on its

chassis.

The accused left the truck at P.W.11's home, and
drove away in the van. She says he dicn't even greet her
when during these two occasions he saw her at her place
on that day. Before then on the occasions he used
to ccme there he usually greeted her and come intc her
house. She however cid not ask him abcut this strange
attitude. '

During the second week of the accused's departure
police came. Since the accused's departure anc before
the arrival of the police the accused had not set foot
at PW 11's home. On the day the police arrived P.W.8
was absent from home. P.W.11 told him that police
hac been there.

Then the following day which according tc P.W.12 was
11.11.85 the police collected both the truck and P.W.8.
The truck was driven by F.W.8 whom P.W.11 had never seen
driving a truck before. ~P.W.8 usually drives P.W.11's
hustand's van.

The police that came there that day according to
P.W.11 were P.W.12 ancd P.W.6 Mokhele and Lelala res-
pectively.

P.W.8 arrived back home at Tsikoane after three days
of his departure in the company of the pclice who had
ccme tc fetch the truck.

P.W.11 told the court that she is ncw aware that
P.W.8 is a forgetful person. She regarced herself as
the one who is forgetful. Her evidence however
showed the contrary at least in so far as material issues
are concerned.

Uncder cross—examination she sald she did not remember
at P.E. being asked if it was raining heavily on the day
in question. But she remembers distinctly that it was.

/She
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She saic that when the accused arrived the fcllo-
wing day P.W.8 was not present. When tcld that P.W.8
said he was present she explainecd that she might have nct
Leen at the actual spot herself because she keeps twc
places which are far apart. These are her own house
and cne of the houses belonging to her parents-in-law.
She occupies these places on an alternate basis;
meaning that when the truck arrived she was at her in-
laws place sleeping in there. Her in-laws are nc
longer living.

Contrary tc what P.W.8 said P.W.11 said that on
the following day when the accusecd arrived he was with
.some stranger.,

There is also the discrepancy between P.W.8's
and P.W.11's evidence. P.W.8 said he was present when
the accused arrived that morming but P.W.11 says P.W.8
was not there. Further that when he drove away and
came back with the truck without a buck P.W.8 was nct
there. But P.W.8 said he was actually with the accused
when going to dismount the buck and ccming back after
that.

However P.W.11 ccnceded that she may have forgotten
for these things happened a long time ago.

P.W.8 told me he pave evidence before a female
member of the'police. I see on P.E, record that he pave
it before Mr. Mctinyane the magistrate. At the same
time I observe with regret that the P.E. was conducted
by no fewer than three different magistrates. One of
them is a lady magistrate. I should nct be understood to
say it is regrettable that she concucted the P.E. thcugh.
All I am trying to say is that this may well account
further for the confusicn that P.W.8 seemed tc have
laboured under in regard to queétions put to him in an
enceavour to establish if he was aware what the sex
of the megistrate who conducted the P.E. was. It appears
on P.E. reccrd that P.W.8's mother's evidence was taken
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by a lady magistrate Mrs Machaha. Be it remembered
that P.W.8 and P.W.11 said they responded to the
subpcena together and waited for each other after their
evidence was taken at P.E.

P.W.9 Senekane Raliile testified that he resides
at Mctimposc, Maseru. He is a businessman and knows the

accused whese mother is P.W.9's aunt.

P.W.9 knew the deceased alsc. He knew him from the
time when the deceased and he used to live in Germiston
together. The deceased was his employee criving his
trucks from Lesotho to Germiston and back conveying
goods and groceries for P.W.9's shep in Lesotho. He
actually brought the ceceasded to Lesotho and in this
respect regardecd him as his own scn.

Shortly before he died the deceased had vehicles
of his own; namely a Jaguar car and a 1417 Mercedes
Benz Truck. The truck was white, had a buck and is
described in commercial language as drcp-side type.

The deceased used to park this truck at P.W.9's
place at Motimposo.

When P.W.9 left Motimposo for Germiston cn a
Friday in Octobter the truck was still parked at his
home. (It would seem according to calculations this
was cn 25.10.85).

The deceased had intimated to P.W.9 that he intended
disposing of this truck by sale. TFurther that the
accused had secured him a buyer for it. The deceased
had told P.W.9 that the accused and he intended golng
to T.Y. either the following day i.e. a Saturday cr
Sunday to have the truck sold. The prospective
buyer was supposed to be at T.Y.

It was part of the arrangement between P.W.9 and the
ceceased that the deceased should meet P.W.9 in Germiston
.-on the Monday fltowing, the prospective sale of the truck.
However the deceased never came to P.W.9 in Germiston.

;-
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P.W.9 learnt on a Tuesday that the deceased had
¢ied. Then he proceeded from Germiston to Lesctho
either on Wednesday or Thurscay. He ultimately went
to T.Y. where he alsc identified the body of the
ceceased. Then he went tc the police who had called him
to T.Y. police station. They tock him to Hlotse
Charge Office where he found the same Mercedes Benz truck:
which he knew parked at Hlotse Police Station.

A word of cauticn here. Be it remembered that
the truck was only brought tc Hlotse police station on
11.11.85 according to P.W.12. Be it remembered alsc
that P.W.2 only knew for certain that deceasec had died
between 31.10.85 when he heard of the description
answering the icentity cf the deceasecd and 1.11.85
when he positively identified the dead body at T.Y.
mortuary. These factors taken aleng with P.W.9's
reply to a question put by one of the gentlemen
assessors that he learnt from P.W.2 on a Tuesday
following the Monday cf the aborted meeting between
P.W.9 and the deceased in Germiston, wculd tend to show
that P.W.9's recollection of the dates is inaccurate.
If the Tuesday that immediately followed his parting
with the deceased is 29.10.85 (and I can think of no
cther) how could P.W.9 have learnt of deceased's death
on that day from P.W.2 who only knew of that death two
or three days after it?

It is nct clear though, how long the deceased's
body remained at the T.Y. mortuary. However I entertain
no doubt that P.W.9 saw it at the T.Y. mortuary. But
it seems it was much later than the dates which the
purport of his evidence tends to convey. I am fortified
to this end by the fact that he said the boedy was already
decomposing and smelly hence he could not examine it as
closely as he would have desired. Whereas other
witnesses whc saw it between 1st November and 3rd
November had nc ccmplaint about the stench of the body.
Moreover in his evidence P.W.9 makes nc break between
his identification of the body anc his setting out for
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Hlotse Pclice Station where he ideﬁcified the truck
without the buck.

Even at the cost of precicus time I wish tc repeat
an¢ emphasise the point by reference tc his evidence in

chief, viz:

“] identified the deceased's body. '1 went to the
police who had called me to T.Y. poclice staticn.
They tock me tou Hlotse Charge Office.

I found the same mercedes benz truck which I
knew at Hlotse police station.”

It shculd be borne in mind that the truck was
brought there only on 11.11.85 hence P.W.9 couldn’t
have. seen iﬁ there before that date. Furthermore the
above extract froum his evidence implies that the events
he relates i.e. identifying the body and the truck
constituted a continucus cccurrence.

Barring these discrepancies as to the date I have
nc doubt concerning P.W.9's identity of the truck
and its buck.

Morecver it had been suggested t¢ him that the
truck he identified at Hlotse was different from the
cne parked at his place for the latter had not "budged"
from his place. But credible evicence showed that it
had not only budged Lut had had its buck stripped from
it at one stage way cut near P.W.8's village at
Tsikoane. The same truck was identified by P.W.9 at
P.E. as the cne that the deceased had parked at P.W.9's
place.

Bearing in mind that bcth P.W.2 and P.W.9% are related
to the accused and no hostility surfaced as likely to
have affected their relations with the aécused,.the
words of Schutz P. in C. of A. (CRI) No. 3 of 1984
Thebe vs Rex (unreported} at p. 20 are worthy of

mention, namely:-

"To my mind the evidence should be accepted as true.
It is very difficult tc believe that the witness
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would have fabricated this story against his
own ccusin to whom he bore no hostility."

It is also notewcrthy that after confessing to the
court that he deliberately withheld the information
that the deceased had placed M10,000 on that truck as its
prospective sale value he divulpged that information.

P.W.6 Michael Matsai gave evidence which showed
that he was the ¢ne who found the deceased and the
accused seated in the accused's van crinking beer near
the Blue Moutain Inn at T.Y.. He observed that they
were engaged in a hearty conversaticn. It was arcund
6 p.m. when he came next to the vam and leaned against its
door to greet the cccupants who were in its cab. He
did not know if the two were friends but, had seen
them walking together cn at least four previocus

cccasicns.

P.W.6 went into the hctel leaving these twc seated in
the accused's van. When he came cut of the hotel on his
way home at around 7 p.m. on that day he didn't see any of
them, nor the van in which they had been seated,

Although P.W.6 is not sure of the date, he
remembers that this was during a weekend in October.
He does nct remember the year either. But of significance
is that some five days or so thereafter he learnt that the
deceased had died.

- It is P.W.6 who, even though he had known that P.W.2
had intimated toc him that he was looking for the deceased,
did not inform P.W.2 with whocm he was at Lake Side Hotel
that from a conversation held by some people four paces -
away from where he was, he overheard them say that the
deceased was found dead somewhere. He however stated
that due to P.W.2's proximity to those casual conver-
sationists P.W.2 might alsc have heard the sad news.

P.W.6's failure to confirm that P.W.2 had hearq the
startling news was based on the fact that he was stajipg
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far in the mountains and because it had been raining

heavily the rcads were very bad.

The startling thing abtout P.W.6's evidence is

that in answer tc the following guestion

'vyou stayed for two hours after hearing the
startling news without telling P.W.2 notwith-
standing that you feared that the roads were
bad - "

he replied that

'""Well when I heard the startling news P.W.2
was not there".

Then came the following :
"But cid I hear ycu properly in answer to
gentleman assessor's question tc say when
you heard report of this news P.W.2 was
present - 7
May be I dicdn't hear prcperly. The truth is that

P.W.2 was alsent when I learnt that the deceased
had diecd.”

If indeed this is the position one wonders what
becomes cf this witness’s elaborate and factual picture
he painted of the sceme where the fcllowing is revealed

in his evidence under cross-examination :-~

"You said you later learnt after three days cr so
'~ at Lake Side that deceased had died - ?

True.

Where was P.W.2 -~ ?

I was with him at Lake Side Hotel..
Could P.W.2 have heard -~ ?

He could have heard. The voice was loud. He
was only four paces away from me.

Was it before or after he said he was locking for
the deceased -~ ?

I don't remember.

Did you apprcach him about the startling information

/you



ycu hac heard - ?
Nc.

(Court) Dic¢ it startle you - ?
Yes.

(D.C.) Why did you not approach him in view cf the
fact that .... he was lcoking for the deceased - ?

He asked where I had seen deceased last. I said
at iiY'"

Whatever the case may be the upshct of this
witness's evidence is that he was the last man whc saw
the last man whc was with the deceased before the
latter was found dead the following cay i.e. 28.10.85,

P.W.3 Detective Trocper Lelala's -evicence supports
that of P.W.12 as to the events which took place at
Tsikcane on 11.11.85 and at Hlotse later that day. He
is the cne whc clarified the position by stating that
whereas P.W.8 initially drove the Mercedes Benz he
failed to maneuver it properly. Consequently P.W.12
took over after some estimated distance of 200 metres.
P.W.12 had said he had driven it all the way. His lapse
of memcry in this regard is pardonatle. P.W.8 said
he himself drove it all the way. His mother carries
modesty to excess when she holds 'her son's memcry
in higher esteem than hers.

P.W.3 also supports P.W.9's evidence as to trips
which were taken the following day between T.Y. and
Tsikcane for purposes of collecting the buck from
cutside the Tsikoane vilage. That is 12.11.85.

This is the witness who handed in the truck as
exhibit before the court belcw.

His evidence is impcrtant in that he maintained
contact with this truck and focused his gaze on it at
three different places i.e. at Tsikcane where it  had
been left without a buck; at Hlotse where it was brought
and taken back tc Tsikoane tc have the buck mounted; at
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T.Y. where he ultimﬁtely handed it in as an exhibit.

His evidence is important in that his contact
with the truck ensures that the truck that was
exhibited is the same cne that he had seen in the
various places. This evidence is important standing as
it does in stark c¢ontrast gjth that of the accused who
wanted this court to entertain doubts that the truck
that was exhibited was merely similar to the one which
had remained parked without a 'budge' froem P.W.9's
home. The accusec further wanted the court to entertain
doubts that the truck that was exhibited at T.Y. was cnly
similar to the one that he left parked at P.W.8's home.

It is common cause that P.W.3's evidence in this
court is more detailed than that which he gave in the court
below. His explanation for this is mcst satisfactory;
namely that the public prosecutcr in that court did
not lead him on finer details of what he otherwise knows.
It is for this reason that he did not tell the ccurt below
that he was among.the party who went tc P.W.2's home
at Mctimposo on 9.11.85.

This is the summarf cf the crcwn evidence at the
end of which an applicatian for the discharge of the
accusec was made but turned down on two grounds :-

First that on the basis of the ruling in R vs
Herholdt and 3 Others 1956(2) SA. the test to be
applied in deciding either to grant such an application
cr refuse it consists in the view that if attendant
circumstances

"might be such that a failure of justice could
possibly result if an accused person were to
be discharged at the cluse of the prosecution
even though (the prosecution) has failed to
present a necessary degree of evidence"

the application should be refused.
Next that :- |

s+ the test to be applied in an application
of ‘the present nature is not, whether there
is evidence upon which a reasonable man should
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appear he had met this stranger at the deceased's

forecourt.
Asked where he met the stranger the accused said

"I explained that after parking my vehicie in
front of the deceased's house I got into the
deceased's house with him."

!

"The way you explained it I took it that it
was in the forecourt -7

I said it was in front of the house for
I even said it was as Tar as that table
(i.e. estimated as 5 - 6 paces)

(the accused was in apparent agony and took an unduly

long time before giving this estimate).

You heard P.W.7 give evidence -7
I did.

She sAaid you came in the same vehicle with
the stranger -7

She has to say that because we got in together
into deceased's house.

The witness did not say she supposed you came
together with the stranger. She positively

said you came driving in the same vehicle with

~the stranger -?

I don't deny she said that.

Nor do You deny the correctness of her statement - ?
That I came along with him in my vehicle I deny.

... Yet this witnesswas never challenged under
cross examination - 7

It is true but when I arrived P.W.7 was in the
house not outside. So she didn't see when
I arrived in the vehicle.

Why didn't you gainsay her on that aspect when she
gave evidence - ? ‘

I didn't get the chance for I was still in that
dock.

What's the role of my learned friend on my left

hand side - ?

He is my counsel.

Then YNTr gaying that you didn't have the chance is
neither here nor there, for you should have told him

/your



your own sicde cf the stcory - ?

I didn't know that if scomeone lies about me I
have to call him to say that the witness is not
telling the truth ......." .

The accused answered that his ccunsel is compe-
tent; and I fully agree with him. Fcr this reason
it becomes doubtful if his counsel would nct have
challenged P.W.7's version on behalf of the accused if the
accused's version before this ccurt were true. It is
alsc tc be wondered why a distance a fifth or sixth
pace away from the front wall of the deceased's
house should not be regarded as part of the

deceased's forecocurt.

In his evidence in chief the accused prcceeded
to say that from the deceasec's home the three of
them left for T.Y. hotel via Motimposoc to check on
P.W.2 who apparently was absent. They reached T.Y.
at 2.00 p.m. '

On arrival at T.Y. they remained in the accused's
van for a while before the deceased asked the stranger
to go and buy beer for the accused and the deceased.

The stranger who had been given money for the
purchase of bLeer handeC a dozen cans of beer to the
two who had remained in the van. The stranger went back

tc the hotel while the twoc remained drinking the beer.

The deceasec alightec frocm the van after the stranger
had deposited the purchase of beer in the cab. The
deceased and the stranger went intc the hotel. But
befcre the deceased went intc the hotel P.ﬁ.G had fcunc
the accused and the deceased seated in the van and
drinking.

After the deceased had gone into the hotel the
accusecd says he left in his van to £ill in petrcl about
one kilometre or twc away.
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convict, but, whether the evidence presentecd by
the prcsecutlon is such that a reascvnable man,
acting carefully, might prcperly convict."

That application failed to meet either of the tests re-

ferred to above, hence was refused.

The accused then gave evidence in his own defence.

By way of introduction to the accused's testi-
meny it is important to mention that during the course
cf his evidence the accused revealed that the deceased
used to deal in stolen vehicles. Despite the accused's
knowledge that this was the position he told the court
that he ncnetheless bought ' the mercedes benz truck
from the deceased. He did not bother to report these
illicit transactions to the proper authority because
the police to whom the deceased was used knew of this
practice. It never occurred to the accused to report
to the other police whom the deceased was not used to.

The accused told the court that he is 28 years of
age; and that he is a licensed lorry driver.

On a Saturday either in October or November 1985
the accused met the deceased who asked him to accompany
him tc T.Y. where the deceased had told the accused that
he was due to meet someonme who was interested in buying

the deceased's truck.

The accused and the deceased left for T.Y. in
the company of a stranger who appeared familiar to
the deceased.

On page 125 of my notes on the accused's evidence
he is recorded as having said

"I met this unknown man on my way tc the deceased's
place. He was next to the ceceased's home. He
asked if I was golng to the deceased's hcme. I
said yes. So we proceedec together to the
deceasec's home."
The distance where the stranger was from the deceased's
home when the accused met him was estimated at 5 tc 6 .
paces. Yet the accused vehemently denied that it would
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The accused then returned after some thirty minutes
and remained in the vehicle hoping that the stranger
and the deceased would come back to him in the
vehicle where he had parked. He stayed for a long
time in that van till he decided to enter the hotel

looking for them but te ne avail.

He then sat down and teook some beer drinks. He
no longer saw P.W.6 in the hotel. The accused remained
there until 11.00 p.m. when he realised that the
deceased and the stranger could not possibly still be

in the hotel hence left for Maseru in his van.

The following day {(i.e. Monday) the accused left
early for Mohale's Hnek where he was to make some
deliveries in the Lesothe Freight Services lorry. He

didn't return till Tuesday the following day.

He explained that the Lesotho Freight Services
trucks one of which he drove, are not allowed to go

anywhere besides where they are assigned to go.

'The accused never saw the deceased again after
parting with him at T.Y. He got to know about his
death when he went to T.Y. under arrest. He was
informed of this by P.W.1, The accused was arrested
at his place of work by P.W.1 in company of some

two other policemen,

P.W.1 took the accused to T.Y. while the other twa

policemen remained At the Maseru Central Charge office.

When he and P.W.l came to T.Y. P.W.1l asked the
accused if he knew Thami. The accused said he did.
P.W.12 and P.W.3 were present together with some other

policemen at this stage.

The accuséd was asked where Thami was. He replied
that he didn't know. Further questioning revealed
that the accused and the deceased were last together
at T.Y. hotel and that the accused saw the deceased

and the stranger get into the hotel there.
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P.W.1 asked the accused 1 f he knew Thami was dead.
When the accused replied that he didn't, P.W.12
said to him that he had not yet told the truth and
that he was yet to tell it.

After a short bLreak for the day meal the police
resumed the earlier questioning. When the same
answers were given the pclice then ordered the
accused tc lie face down on a bench and assaulted him.
The accused said he was assaulted to the extent that
he was unable to walk. When he asked P.W.12 tc allow
him tc consult a medical doctor P.W.12 sald he wculd
shoot him if he could learn that the accused saw a
doctor ‘at all.

Then P.W.1 ga;a the accused should admit that he hac
killed the deceased for then the police wculd pardon
him.

I'.W.1 went further to tell the accused that he
had learnt from P.W.2 that it was the accused who had -
_killed the deeased. Nonetheless the accused denied
this allegationm.

I need but at this stage just cbserve that it was
never put to P.W.12 when he gave his evidence thalt he at
any stage threatened to shoct the accused if he consulted
a doctor about the allepec assaults. I have earlier dealt
with P.W.12's reacticn tc the charge that he parti-
cipated in the asszults cn the accused.

Then a scmewhat curicus and rather incomprehensille
statement was made by the accused allegedly being the
answer he gave to P.W.1 when P.W.1 alluded tc the fact
that the informaticn that the accused had killed the
deceased was obtained from P.W.2.

The statement goes:-
"I tcld Mpopo that I didn't have any gun. Maybe

the perscn who told him that is P.W.2 fcr he is
the one who owns a gun."
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The accused's tale proceeds that thereafter he
was taken from T.Y. tc Motimposo and he thinks that
it was on the following day which he reckons was
a Wednescay. But incontrcvertible evidence by P.W.12
P.W.2 anc cther witnesses shows that the trip from
T.Y. to Motimposc was uncertaken cn Saturcay 9.11.85.

When the party came to P.W.2's home at Mctimposc,
P.W.1 anc some other man saic¢ to the accused that he
should tell that man meaning P.W.2 tc produce a gun.
The accused complied with the instruction. P.W.2
ornduced a gun and handed it to P.W.1l. The accused
cdidn't know this gun. The accused denies that P.W.1
asked him if that was the gun. He denies that
he admitted it 'to have been the c¢ne when P.W.2 handed
it to P.W.1.

The accused denies that P.W.2 ever gave that gun
to him to hide from P.W.2's worrying sister.

He denies that the gun was fetched from him after
the ocwner suspected that it had lLeen used for some
unlawful purpose. He genies that he was ever questionec
abocut the five pissing bullets nor that he uncer-
tock to return them as he had léft-umm at home.

In his evidence in chief the accused said they were
friends with the deceased. But at paragraph 6 cf his
affidavit in CRI/APN/243/85 Sehlabaka vs Rex (a bail
application) the accused said that he (the petitioner

then) and the deceased were usec tc¢ each other but
not friends. The accused's attempt at reconciling
these starkly conflicting statements given by him
both uncer cath to this ccurt at different times
w2s a pathetic welter of meaningless verbiage. See
page 157 of my notes. Contrast with 131.

The accused said the deceased had mctor vehicles

namely a Jaguar car and three Mercedes Benz trucks.

Despite his denials that P.W.2 ever gave the gun to
him and later fetched it from him with cnly two bullets
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cut ¢f the seven which P.W.2 said he had given to him
it was never put to F.W.2 that his allegaticms to that
effect were false. The accused acknowledgec that
P.W.2's evicdence in this regard was nct gainsaid but
ncnetheles wishes thé court tc reject it in favour

of his own fresh version cf denials.

I may just make it plain that the ccurt's

- credit to a witness's testimcny is never given cut
with the raticns. Hence the court cannot therefcre
say dittc to a submission seeking all the same tc
support the accused's wish.

It will be remembered in this connection that the
ccurt had to read back the entire evicence of P.W.2
under cross-—-examination and at the end of it all the
purported challenge to P.W.2's statement was found
ccnspicuously wanting. Asked to account for this
painful hcllow in his defence the accused embarked on

a pitiable exercise in evasicn.

The accused admits as true the evidence that he was
seen at Tsikovane driving a Mercedes Benz truck.

He goes further toc say when he left for T.Y. with
the decease¢ and the stranger he had had this truck for
two weeks . He had bought it for M7,000 from
the deceased and had already paid M4,000 in the
transacticn.

He also said that when he left for T.Y. he hac
already left this truck at Tsikcane for about two weeks.

Under cross «examinatinon he admitted that it is
possible he cculd have bought this truck around 13th
Gr 1l4th Octcber 1985.

The accused is adamant though that when the
Geceased died i.e. around 27th cr 28th October 1935
the truck had already been at Tsikoane for two weeks.

But incontrovertible evidence shows that the truck
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was fetched from Tsikeoane on 11.11.85. Further
evideuce shows that by that date the truck was
enduring the second week nf the duration of its stay
there. Calculating backwards tﬁn weeks from 11.11.8%
it would seem the first week of the truck's stay at
Tsikoane could not have been far earlier if at all
than 28.10.85%. Regard should also be had to the fact
that on 26th October 1985 P.W.9 had left it still
parked in his yard at Motimposo. Further that on
27.10.85 when the accused and the deceased left for
T.Y. the truck had not "budged" from P.W.9's place.

It is palpably false therefore to say this truck had
been at Tsikoane twn weeks before the accused and the

deceased getout for T.Y. on 27.10.85.
But is it the same truck?

The argument has merit that the accused was not
nbliged to challenge P.W.12's evidence that P.¥.9
identified the truck as the deceased's because P.W.12's
statement to that effect was in the nature of hearsay.

However in his turn P.W.9 positively identified it.

But again is it the same truck? The following
will show it is. At page 171 of my notes it appears
that the accused admits that he is the only one wha
speaks about the deceased having had three trucks;

namely

{a) the one that used to be parked at P.W.9's
place;

(b) the one snld'tn Khotso at Mohale's Kgpek, and

(c) the one the accused says he bought.

He admits that if the deceased had three trucks

.
P.W.2 and P.¥.9 would know. .

The verbatim account will help clarify the issue

therefore :

"If deceased owned 3 trucks P.W.2 and P.W.9
would know -~ ?
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They know them very well.

P.¥W.9 only talks about a truck the deceased was
running and it was identified by him ta the police.
The other is the one the deceased had sold to
Khotso in Mohale's Hoek - ?

He said so.

Can you say why P.W.9 subtracts one and says the
deceased had nnly two trucks - ?

I know the nne I bought, another that was sold
ta Khotso and the other one that the deceased ran.

(It should be clear that once mare in this answer
the accused manifests his persistence in giving

evasive answers).

You forgot the one that you said was left at
P.W.9's place - ?

I can't say if it is the one at (T.Y.) Charge
Office.

Are you not somersaulting now - ?
No.,

I thought ynu said the truck left at P.W.9's
place never 'budged' from there - 7

I said I didn't know if it moved from there for I
have not gone there since.

And you knew it - 7
Yes.

Why then weuldn't you be able to identify it at
Charge Office as a truck that you left when you

and deceased went to T.Y. -7

I saw a truck similar to the one left at P.W.9's
place.

Why then whém I asked if the truck at P.W.9's
place had moved, didn't you say: 'l saw a si-
“milar one at the Charge Office - Similar to
that I left at P.W.9'st' - 7

I saw one similar at Charge Office.
(Question Repeated - ?

It didn't occur to me to say so."

In his haverings and evasions the accused is hard
put to it to deny that he has now forgotten the truck
which he said was left parked at P.W.9's place. This
truck would bring the total of the trucks he mentioned

to four. Be it rememhered that the one he says he bought
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from the deceased he mentinned used to be parked at
Masianokeng - hence P.¥.9 or anybody would not know T

about it.

I should mention here that the court was informed
- from the bar that this truck was released by order

of the High Court to the purported owner from the
Republic of Scuth Africa. Unfortunate as that seems

to be it does not seem to affect the identity nf

this truck because the various places it was taken

to provide an unbroken silver thread through evidence

before me.

Finding that he has hopelessly entangled himself
in a web of lies of his own making he impliedly admits
that the truck parked at P.W.Y9's had “"bhudged" from its
parking place by saying '

ﬂI can't say if it is the one at the charge nffioce,"

But it is naow known that the one at charge office
is the one that was once at Tsikoane driven there by
the accused and later brought ta Hlotse Charge Dffice
by P.W.B and P.W.12; then ultimately to T.Y. Charge
Office hy P.W.3, P.W.9 and another pnliceman..

Meantimé-the‘accused denies, even in the face of
this admission forcedom him by wvery rational and logical
questioning by Crown Cnunsel, that he is somersaulting.
This obviously placed the accused in a cleft stick
and he couldn't say why P.¥.9 should not be believed
wheﬁ he said the deceased had this truck that the
accused claims as his and the other that was sold to
Khotsn and none else. Hence the cne that he could

possibly sell at the time was the former and not the latter.

Why then shnuld the accused purvey all this
tissue of lies regarding the truck that was at

Taikoane?

It seems to methat the reason for lying thus

can be none other than that the accused wishes to show
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that during the last two weeks or more of the deceased's
life the accused's title to this truck was never dis-
puted by a man who could possibly have had the right to
do sa. In an attempt to buttress this attitude the
accused seeks to createland convey an impression

that, if during the two days he was seen with this

truck at Tsikoane even treating it as his own by
npenly'dismantling it; unchallenged by the man from

whom he purportedly bought it, who then would be there
to challenge his right to it after the deceased's

death? and on what grounds!

Be it remembered that at page 173 of my notes
the accused says he had bought it 2 weeks before
leaving it at Tsikoane for two weeks before the
deceased’'s death. This would mean he bought it
around the beginning of Octaober. All this has
been shawn to be false beyond daoubt.

The portion of the accused's alleged statement
which wasrelicited from P.W.12 by the defence in jts
croés examination of that witness was corroborated by
P.W.2 to the extent and effect that the accused said he
had used "Ex."1l" tao kill the deceased.

When the accused allegedly made this utterance
and the rne preceding it namely that P.W.2 should
produce Ex."1" which P.W.2 had lent him the

accused was not being assaulted.

There was persistently a suggestion put te crown
witnesses concerned that they had learnt from P.W.2
that the accused is the culprit in the killing of the
deceased, This suggestion, if is alleged, derives from
the fact that P.W.2 had had previous contact with the
police when he had gone to identify the body at T.Y.,
thus implicitly this suggestion derives from the
fact that P.W.2 said he suspected that his gun had been

used in the commission of a crime.
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The first branch on which this suggestion is based is
flawed on the ground that if the police had had such .
prior contact with P.W.2 on the basié of which they would
have known it was his gun which had been used they .would
not have required the accused tn lead them t6 P.W.2's
place, for by its nature the type nof information they
would have got from him would have required them to

find aut his residence from P.W.2 direct.

The second branch is self-defeating because if
P.W.2 suspected that his gun had been used mischiévnusLy
then he took steps to ensure that it did not cause any
"further mischief. 1In his own words when his nose was
rubbed in it that through his negligence his gun had

been misused, P.W.2 said "once beaten twice shy".

It was never put to P.W.1 that he promised the
accused that the police would pardon him if he
admitted that he had killed the deceased. This was
heard for the first time in this court when he gave

evidence in his defence.

As proof that the accused was prevaricative when
giving evidence, he admitted that the simple answer
to have given ta the pnlide - who he alleges tald him --
fhat P.W.2 had tnld them that the accused had killed
the deceased -~ would have been "he is lying. I
didn't," instead of the one that he allegedly gave,
namely *“(Mpopo) I don't have any gun. Maybe
Makhama who told you that is the one who owns a gun.”
He admits that it would have Leen easy to say the former

statement.

Asked then why he didn't give that simple answer

but instead introduced the question of the gun he sai:«

"I said he might he having a gun because
police said he saidl had a gun.®

The questinn was repeated and his answer was :-
"Because he implicated me about the question  of the

gun so I also had to intreoduce it."
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Asked again if it was not easy to have said
"Makhama was lying. I didn't shnot a person"

he admitted it was easy.

"Why didn't you say so then - 7
I don't know why I answered that way.

I. have an anseer; it is because if this is
what you tnld the police then you knew the
gun was at some stage in your possession -~ 7

That is not so. It never.

I'll show: Following the reply you gave to the
police, would they have taken you to Makhama - 7

Still they would hAave taken me to Makhama for
they said Makhama said I shot the deceased.

Why would they have to go in your company to
Makhama -~ ?

They required to go in my company because I said
I had nn gun maybe Makhama —————
By Court:

Why would thef have reguired you to lead them to
Makhama's place when from your own version they
must baww spoken to Makhama about you in which

case they must have known the identity or lncality
of Makhama's place - ?

I don't know.

By C.C.:
What did you say to Makhama - ?
" That he should produce a gun.
Stopped there -~ ?
Yes.
Did you know him to own a pun - ?
No.
Why did you say he should produce one then -~ ?

Because he said to the police I had shat a person.'

The deferce did mt chal lenge the evidence of P.W.12
which showed that the accused said P.W.2 should produce
the gun. The only challenge that emerpged was in regard
to the fact that P.W.12 had not in his evidence in chief
stated that the accused had also said he had killed the
deceased with it, Cross examination is in many ways
similar ta the art of fishing. Sometimes it is the

fish that takes the bait, at nther times it is the serpent.
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In both cases the fisherman should be content with the
catch with which he is saddled. Taking the fish and

the serpent thread and thrum is the rule of the pgame.

The accused said he and P.W.12 are not enemies
and could not say why P.W.12 should implicate him

falsely.

He acknowledged contents of his affidavit which he
swore to in an application for bail heard by the High
Court on 15.11.85. He acknowledged that in paragraph
five of that affidavit he had sworn that he parted with
the deceased very late at night on 27.10.85 - Yet
in these proceedings todey he said he last saw the

deceased only at 6 p.m;

The court took judicial notice of the fact that the
hour six strikes while it is still very light on 27th of
October. BSee "Time of Buﬁriae and sunset at
Johannesburg Standard Time of South Africa"™ in the
Hortors' Legal Diary for South Africa for 1985 pajge
18. The time difference in sunrises and sunsets
between Johannesburg and T.Y. would be a matter only

of seconds.

Confronted with the two conflicting sworn
statements as to when he parted company with the
deceased he gave a garbled account of the issue

mixing it with rambling irrelevancies.

“"Paragraph five reads '
'I parted with the deceased very late' - ?

That late was when I left because of not seeing
where he was.

How do you part company with one who is not with
you — who was not physically present - ?

I was with him. Till going. I don't deny that

I parted with him but ....{inarticulate mutterings
followed by silence showing obWvious inability to
give satisfactary reply).

Why deny the obvious. Isn't it because you bear
a hand in #}e death of the deceased - ?

Nn.“

/The



The accused said he was concerned about the
welfare of the deceased when he left T.Y. at 11.00 p.m.
Yet he did not report either to the honteliers there
or to the police charge nffice which is near ‘by that
he was worried that the deceased was nowhere to be
seen. He said he didn't do this because he thought the
deceased had hired transport and left for Maseru. In
the same breath he said he thought the deceased was
with friends at T.¥. Asked why he ¢&idn't then go to the
deceased's house tn at least let his wife know abhout
this matter which had aroused his enxiety he said it
was tno late; moreover he did not want te "fink" on
{meaning inform on) the deceased in case he bhad

slipped off to spend the night with girl-friends.

Confronted with the question that the lateness
of the hour didn't appear to bother him for he had,
according te his version, spent no less than five
hours awaiting the deceased's re-surfacing at thé
T.Y. hotel — so how could a further fifteen or so
minutes affect him if he spent that amount of time
reporting to the deceased's wife at Upper Thamae on his

way to Lithabaneng, he said this did net occur to him.

Granting then that he went to Mohale's hoek on
Monday and did not come back till Tuesday in the
evening he was asked why he didn't that Tueggay“or on any
subsequent days before his arrest take stégs to either
find out from the deceased's wife if he had ultimately
surfaced, or inform her of the circumstances under which th=z
deceased and he had parted, he said he was usually tired as

he knocked off around 6 p.m. or 7 p.m.

It would seem then that the accused valued his
sleep or leisure far above hia so-called friend's
welfare or the latter's wife's anxiety. Thus it woulc
seem the deceased's wife's anxiety would be an
unwelcome infliction on his leisure or sleep. Regard'
being had te the fact that unassailed evidence showed
that the accused used to visit the deceased's home

once or twice a week, and that more than a week

/interspersed



interspersed by a weekend had elapsed before the
accused's arrest, his failure to show up at the
deceased's home could not be solely attributable to
exhuastinn after woark or the baseless belief that

the deceased might have Qurfaced. Especially when
account 'is taken of the circumstances he alleges he
parted:with the deceased under. Hence the submission
is legitimate that the accused avoided going to the
deceased’s home bécause he knew what had occurred

to him.

In ny view it cannot do to say the accused need not

have got unduly flustered abndtlthe deceased's non-
appearénce because in Maseru he and the deceased used
to part without any ceremnny or ritpal; .fJY. is not
Maseru. T.Y. is more than 256 kh.aﬁéj from Maseru.
The accused knew that tn get to T.Y. the Gecedsed
depended entirely on the accused's transport.
Likewise, to get back from T.Y. to Maseru he should
have expécted that the deceased would depend on the
same transport. In this connection the accused’'s
attitude towards the deceased smacks of unwhonlesome
callnuqness. Such callousness coupled with the fact
that tﬂe accused did nothing for more than a week to
allay P.W.7's fears or P.W.2's anxiety about the
deceasedis not inconsistent with the propeosition that
the accused knows more than he is willing teo reveal

about the deceased's fate.
Of a piece with his prevarications, when asked :

"Accnrding te you who led the police to Motimpose
he replied
"I went with them."

It was after the question was repeatedly put and only

when the court warned him to answer it that he said

"I ied then®,
"For what purpase - ?

Mpopo said Makhama had said I had shot a person.
I said it was Makhama who had a gun.

/Why
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Why did you say so - 7

Because pnlice said Makhama said I had shot
a man and I said he might be the one who had
a gun.

Court :
' But pnlice were not asking if Makhama had a

gun - 7
No.

The problem is; What you say is illogical and
untenable - ? :

To me it is logical."

The acbﬁsed,wants the court to believe that it was
out of his concern for preservation of the deceased’'s
marriage that he did not wish to say anything about the
deceased's disappearance lest he arouse suspicion in
P.W.7 about the deceased's deviation from the path
of marital virtue, yet for a whnle week and some days
he didn't bother to at least meet the deceased and
admonish him about the awkward position the'deceésed

had put him in by his philandering habits.

The accused told me that he was careful not to jct
drunk because he knew he was going to drive from T.Y.
to Maseru before giving up hope that the deceased
would join him. On his own evidence it would seem he
was not drunk that day despite the intake of beer he hail
had., It may be so in view of the length of time

spent in drinking the quantity given.

It is interesting or even amazing to note that at
page 64 of my notes when being cross—-examined about
the kombi that P.W.B said had escorted the accused

to Tsikoane it was vehemently put toe him that

"the allegation that there ever was a kombi in
the vicinity is a figment of your imagination - 7.

I deny what you say. I am telling the truth.

Moreso because before the magistrate you did not
say there was a vehicle in the vicinity - ?

At the place where I made my statement I said the
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accused had left a vehicle on the way. I even
said I didn't know in whose company he had been
in that vehicie."

Yet on page 175 in sharp contrast te the question
thatiéne would expect the accused to back up about the
absencé of the kombi in the vicinity, the accused
neveﬂtbeléss under cross examination reacted as

follows to the queatinn put ;-

"You were being escorted by a kombi - ?

It never escorted me. What happened is that
when I came to. Tsikonane I asked the owner of
the kombi to wait for me so that I ceuld park
my truck which was in distress, as 1 wanted to
go with him for he was going to Maputsoe.”

It stands to reason that the accused's éounsel in
telling P.W:8 that there was no kombi in the vicinity

had been given faldgé instructions by the accused.

This coupled with the fact that P.W.8 is still
pukzleé to this day why thé accused braved a heavy
down pdir even though there héd béen a kombi escor-
ting him would lead to only one conclusion that an
attempt bf tﬁé accused was madg ta hiqé the identity
of this komb{ and the identities of its occupants or

occupant,

(fhe fact that the accused ?n that day was in the
cnhpdhy nf at least two different strangers at
different times but comfortably travelled with them
without inquiring ébnut their identities makes his
conduct highly suspect. It would be a different thing
if he said the identities were revealed but unfortu-

nately fnrgotteh through the lapse of time.

Earlier in this judgment I charitably took for
granted that the accused set nut early on Monday for
Mohale's Hoek on his master's errands and did not come
back until Tuesday. But credible evidence shows that
he was on the same Monday at Tsikoane where he arrived
in the course nf the monrning and spent the day disman-

tling the buck of the truck.
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Be it remembered that he séized on this trip to
Mohale's Hoek in an attempt to escape the gquestion
why he didn't take steps to fépdrt to P.W.7 about the

diaéppéhrance of her husband from his cnmpany.

It does appear that it cannot be true that the
accused had gone to Mohale's Hoek eéply on Monday never
to come back the fonllowing day for evidence shows
on the morning of that_Mnhha& he was at Tsikoane
where hs surprised le.li by failing to say good
morning to her. I need not mention that Meohale's Hoek
is 214 km distant from Taikoane and no man can be attwn

different places at once.

The accused's falsehnod as to the time frame
within which the truck remained at Tsikoane, the fact ‘
that he dismounted its buck from the chassis - no douut
for purposes of confusing or destroying its identity -
coupled with various instances of what palpably appear
to be after thoughts in his evidence; and the fact that
he has been shown tn have lied in his denial that he wac«
in possessin of P.¥W.2's gun which on retrieval had nnly
two live bullets out of the seven which had originally
been given to him; buttressed by five empty cartridges
near the deceased's body out in the veld; his falsehood .
ag to the time of his parting with the deceased as
shown in his affidavit that conflicted with his
testimony in this court, plus the fact that those shells
were ejected when no other gun than Ex."1" was fired,
culminating in the discovery of the deceased's body
killed from gun shot wounds; and that he was the last
man seen with the deceased before he met his tragic
death all account for the milk in the cocnnut;

namely that he knew how the deceased met his death.

I am strengthened in this view by the fact that in
his own words the accused said he knew the deceased to
deal in underhand motor sales. Further that he remained
in the van and hotel for not less than five hours. Surely

through common sense the long passage of time should
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have made the accused stir because often in the shady
deals violence or trickery in the form of drugging is
used. Hence this consideration should have prevailed over
the fanciful restraint based on the imagined fear that

the deceased might get émbarrassed or his wife enfuriated
if it turned ocut that the report about the deceased's
disappearance wnuld lead to the discovery that he was
engaged in compromising circumstances with girl friends

that night.

Credible evidence shows that the deceased was
tempted to go to T.Y. that day at the instance of the
accused who had told him that he hAd secured him a buyer
for the truck. If there was such A buyer or not an
inference remains irresistible that the accused lured the

deceased to his fate.

P.W.9 told the court that the deceased used to
Attend auction sales for motor vehicles in Jnhannesbur);;
and that he bought some vehicles from there including

the truck in question,

P.w.12 testified that the accused was confronted
with this truck on 13.11.85 at T.Y. and" fhe accused
identified it as the deceased'sjfurther that he did not
know -haw it came to be there. This evidence went
unchallenged. It should not be overlanked that the
presence of the accused at P.W.1ll's and P.W.8's place
At Tsikoane in Octaber or November 1985 oqcurred a long
time since he had last been at that place. It seems
that the aAaccused was eager to keep this truck.at an
obsure place where it would be difficult tn trace coupled
with the fact thatlthe removal of its buck wnuld serve to
disguiseits identity. An attempt was made to tell P.W.Q
that the truck was the accused's, but that was ton late
because the crown was at that stage denied the chance
to lead evidence in rebuttal by asking P.W.12 whether

he tnok every step to ascertain that it was the

deceased's,
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Be it remembered in this connection that the court
heard for the firt timé when the accused was in the
witness's box that he had kept dncuments.prnving his
nwhé%shib 6f the truck in its cubby hole:. Yet when
P.W.12 testified that the accused said theé truck was the
deceased's at that sfage there was no suggestion that the
accused was laying any claim to it suppnrted péfhaﬁs
by the dncuments said to have been kept in its .cubby
honle.

Even the incoherent statement that "(it)
maybe it is Makhama for he might be the one who has
a gun* implies that the accused knew that P.W.2 had =a
gun. Yet when askéd if he knew the gun befnre court or

whether he knew P.W.2 to possess one he said nn,

It would seem from the positien of the wounds
that the deceased sustained that the assailant was on
his right hand side for most wounds as shown in the

medical report were on the right .

That the carﬁridges were conllected and placed
near tﬁe body of the deceased sugpests that the shooting
was effected with the aid of some light tﬁat enbled
the killer to coallect them after being ejected from the
gun. It is not far-fetched then to imagine that the
shooting was effected in some lighted enclosure. it
is significant that neither the accused's white toyota
van is available nor is the kombi he travellaed in

from Tsikoane traceable.

With regard te pointing nut, it should be recalled
that an 9.11.85 P.W.1, P.W.12, and P.W.3 proceeded to
P.W.2's home led by the accused. This was consequent
upon an explanation given to them by the accused. Over
and abnvethe pointing out reliance was reposed by the
crown on evidence elicited from crown witnesses

under cross-—-examination.

The legal position with regard teo pointing out is

that the pointing out has to be satisfactory in every
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respect. To satisfy this requirement it is necessary
to show beyand reasdnable doubt that the only infe-

rence to draw is that the accused had foreknowledge

Gwevu & Another 1961(4) SA. 536. See CRI/T/41/88

R_vs_Mafatle & Others (unreported) at 24,

Significantly then the pnlice officers who »roceeded
te P.W.2's home with the accused did not know that
ilace. Suffice it to say then because of his fore-
knoawledge the accused led them there and the gﬁn was
sreduced through his own reguest from P.W.2. None

of them except P.W.1l knew P, W.2.

It was caontended on behalf of the accused that
when P.W.2 deposed that on arrival at his place the
accused said P.W.2 should produce the gun he had lent
him F.W.2 and the police must have put their heéds
tojether to implicate the accused falsely and must
have planted the gun thére. But P.W.2's evidence

contradicting this view went unchallenged.

See Small vs Smith 1954(3) SA at 434 saying:

i, ey A e L e R

"It is, in my opinion elementary and standard
practice for a party to put te each opposing
witness s0o much of his own case or defence as
concerns that witness, and if need be, to
inform him, if he has nnt been given notice
thereof, that other witnesses will contradict
him, en as to give him fair warning and an
opportunity of explaining the  contradiction
and defending his own character. It is grossly

unfair and improper to let a witness's evidence
£0 unchallenged in cross-—-examination and after-
wards argue that he must be disbelieved."

e ekt s ot o g o L e et e .

"It is generally accepted that the function of
counsel is to put the defence case to the

crown witnesses, not only to avoid the sus-
picion that the defence is fabricating, but

to provide the witnesses with the opportunity
of denying or confirming the case for the
accused. Moreover, even making due allowances
for certain latitude that may be afforded in
criminal c¢ases for a failure to put the defence
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case to the crown witnesses, it is important
for the defence to put its case to the prose-
cution witnesses das the trial court is entitled
to see and hear the reaction of the witness to
every important'éllegation.“

The logic of the submission therefore based on the
proposition that the court should believe the implicauion
that the gun was planted at P.W.2's place with the

collusion of the police escapes me.

Indeed the fdct that the accused had no prior .
quarrel with the deceased is a factor ‘in his favour.
But it in no way prevails against evidence showing he
nonetheless manifested an attitude that shows that
considerations an which friendship is based sit

loosely on him.

Indeed the fact that he converted the deceased's
vehicle into his own and that he made no scruple to
refrain from reporting to P.W.7 about the deceased's
disappearance are factors by means of which it can be
said he showed his cloven hcocof towards the deceased or

his wife,.

The c¢rown submitted that by some strange coinci-
dence the empty shells found near the body showed when
examined by the ballistic "expert" P.W.5 that they
were fired fromono other gun than Ex."1". It submitted
further that P.W.5's conclusion was backed up by
scientific tests that he carried out. His conclusion
was correct. Possible crror in the results obtained
frbm his tests was excluded by cxperience gained
during his training. Any doubt concerning his
expertise would be entertained only by evidence adduccad

in rebuttal by the party holding otherwise.

The possibility that empty shells were planted
around the body by someone wishing to implicate the
accused is excluded by the credibility of the crown

witnesses.

In Marcus Leketanyane vs Regina 1956 H.C.T.L.R. at 2
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de Villiers 1944 AD 493 said :-

"Iin a case depending upon circumstantial
evidence ... the court must not take each
circumstance separately and give the
accused the benefit of any reasonable doubt
as to the inference to be drawn from each
one so taken. It must carefully weigh the

cumulative effect of all of them together

and it is only after it has done so that

the accused is entitled to the benefit

af Apy reasonable doubt which it may have

as to whether the inference of guilt

is the only inferencg which can reasona-

bly be drawn. To put the matter in another
way, the crown must satisfy the court, not
that each separate fact is inconsistent with
the innocence of the accused, but that the
evidence as a whole is beyond reasonshle doubt
inconsistent with such inndcence."

Put in another way by Darling J. in Rex vs

pogition is :-

“*Circumstantial evidence going to prove the

guilt of a person is this : One witness

proves one thing and another proves another thing, -and
all these things prove to conviction

.beyond a reasonable doubt; but neither

of them separately proves the guilt of

the person. But taken together they

do lead to one inevitable conclusion."”

In Tatolo_Phoofolo_vs_Rex 1963-66 H.C.T.L.R. 5

at 6 Watxin Williams P. as he then was reported Lord
Hedant L C J as having said in relation to circums-

tantial evidence :

"It is evidence of surrounding circumstances which
by undesigned coincidence is capable of proving
a proposition with the accuracy of mathematics.”

See Taylor and Others vs Rex (21 C.A.R. 20). Compare

the shells with the gun and consider the fact that

within the time frahe of the incident in the instant

case both the gun and seven bullets were in the accused's
possessini. But latr though not before the deceased's

death, only two live bullets were returned with the gun
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to P.W.2 while five empty shells were found around the
body of the deceased who was last seen alive in the

company of the accused.

When the body was discovered on 28.10.89 P.W.1 said
it had rained the previous night. By some strange coin -
cidence on fhe night when the accused came to P.W.8's
place at 9.00 p.m. it was raining heavily. P.W.6
had seen the accused and the deceased together at
6 p.m. When he came ocut at 7 p.m. they were no longer
there. Where coyld they have beqn between the time
preceeding 7 p.m. and 9 p.m. The deceased was defi-
nitely not with the girl-friends. The accused was
shown to have lied regarding the time of his parting
with the deceased as amply shown by his affidavit when
contrasted and compared with the evidence he gave
before this Court. It thus was by token of this
fact conclusively established that it cannot bhe put
past him to give false testimony if he thinks the

falsity cannot be discovered.

In this regard the words of Lord Devlin in

Broadhurst vs Rex 1964 AL 441 at 457 are worthy of

note, namely :-

"It is very important that the jury should be
carefully directed on the effect of a concusion,
if they reach it, that the accused is lying.
There is a natural tendency for a jury to think
that if an accused is lying, it must be because
he is guilty and accordingly to convict him
without more ado. It is the duty of the judge
to make it clear to them that this is not so.
Save in one respect, a case in which an accused
gives untruthful evidence is not different from

one in which he gives no evidence at all. 1In
either case the burden remains on the prosecution
to prove the pguilt of the accused. But if on
the proved facts two inferences may be drawn
about the accused's conduct or state of mind,
his untruthfulness is a factor which the jury
can properly take into account as strengthening
the inference of guilt. What strength it adds
depends of course on all the circumstances and
especially on whether there are reasons other
than guilt that might account for untruthful-
ness,"
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In Rex vs Blom 1939 AD 188 at 202 Watermeyer J.A's

e e R L AL L b ikt e o i

direction is both enthralling and unassailable. He

said

"In reasoning by inference there are two
cardinal rules of logic which cannot be
ignored

(1) The inference sought to be drawn must be
consistent with all proved facts. If it
is not,. the inference cannot be drawn. >

(2) The proved facts should be such that they
exclude every reasonable inference from
them save the one sought to be drawn. If
they do not exclude other reasonable infe-
rences;, theh there must be a doubt whether
the inference sought to be drawn is correct.”

In V_vs A The Zimbabwe Law Reports 1984 (Part 2}

McNally J.A. demurring application of ‘dicta to facts
in piecemeal and mechanical manner taking no account

of the totality of the facts said at 143

"The proper approach, it s€ems to me, is to look
at the totality of the surrounding circumstances
and independently established facts ...."

Mr. Thetsane for the crown submitted that the motive

for the c¢rime seems nnt tn have been proved, and contended

however that this can Be inferred from the facts.

To my mind the concession made by the crown seems
more than charitable to the accused for the truck in
this proceedings, truly sticks out like a sore thumb.
If it does not provide the motive for the crime committed

then there is no need to engage in speculation about

1957(4) SA. at 737 Malan J.A. points out that

"Proof of motive for committing a crime is always
highly desirable, more especially where the
question of intention is in issue. Failure to
furnish absolutely convincing proof thereof,
however, does not present an insurmountable
obstacle because even if metive is held not to
be established there remains the fact that an
assault of so grievous a nature was inflicted
upon the deceased that death rssulted either
immediately or in the course of the same night.
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If an assault ... committed upon a person
causes death either intanteneously or within

a very short time thereafter and no explanation
is given of the nature of the assault by the
person within whose knowledge it solely lies,

a court will be fully justified in drawing the
inference that it was of -such agpgravated nature
that the assallant knew or ought to have known
that death mlght result.

In making the submission aforementiored the crown

relied on CRIfT/37/88 Rex vs Molahléhi Ramatlg (unréportéd)

at 13 where this Court said

""Motive for the killing has not been established
in this trial. The fact that the bag the dece-
ased was last seen carrying disappeared without
trace may provide the motive for the killing as
robbery but there was no evidence of this.™"

It was shown in E_!E"EEEEQEH 1945 AD 369 at 386

that legal authorities disapprove of indulgence in

speculation.

"on possible existence of matters uponuhich there is o
evidence, or the existence of which cannot
reasonably be inferred from the evidence."

In submitting that absence of motive should
redound to the accused's benefit the defence relied on
C of A CRI No. 2 of 1983 Letsosa Hanyane vs Rex by
Schutz J.A. as he then was. At page B the learned
judge (now President of the Lesotho Court of Appeal)}

said.

"The one real difficulty that there is in
'Mamaipato'’'s evidence is the laeck of motive
for the appellant's attack. It is true
that it is not essential for the crown to
establish motive, but its failure to do so
may cast doubt upon its case......."

I am not unmindful of the remarks of the learned
judge in the above case at page 7 where in conéidering_
the fact that it had been urged on him obviously by the
cerown that the other side had not put its case to the

crown witnesses said
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"From the above analysis it emerges that many at
least of the trial court's criticisms of the
appellant may properly belong to his counsel
at the trial (I do not say that they do).

But when at least one instance seems to have
bheen shown to be the fault of counsel, I think
that it would be dangerous to embark on the
hip and thigh smiting o©f the appellant that
the trial court embarked on."

But in this trial as I earlier pointed out the
defence counsel conducted the defence of the accused
in a manner that left me in no doubt that he was
utterly faithful to the instructions he had received

from his client.

With regard to the inculpatory statement which
the accused is said to have made at P.W.2's place,
and the fuller text of which might not have heen
admissible .except as it had been elicited from the
police under cross examination it would seem provi-

sions of section 228 and 229 of the Criminal Procedure

. e

and Evidence Act 1981 suffice to cover the point.

C/F CRI/T/18/84 R_vs Lawrence Phasumane (unreported)

at p. 39 paragraph 2.

Submitting that the test to apply in order to
determine whether the accused's alibi might possibly
reasonably be true counsel for the crown urged that
the court is enjoined to consider'the entire evidence
led. Reference in this regard was made to R_vs Hlongwung

1959(3) SA at 370-1 where it is stated:

“"The legal position with regard to an alibi is

that there is no onus on an accused to establish
it, and if it might reasonably be true he must be
acquitted...... But it is iwmportant to point out
that in applying this test, the alibi does not

have to be considered in isolation. .... The
correct apprecach is to consider the alibi in

the light of the totality of the evidence in the
case, and the court's impression of the witnesses."

Arguing in the same vein Hoffmann and Zeffert at

p. 407 of South African Law of Evidence 3rd Ed. say

"... no onus rests on the accused to convince
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the court of the truth of any explanation
which he gives. If he gives an explanation,
even if that explanation is improbable, the
court is not entitled to convict unless it
is satisfied, not only that the explanation
is improbable, but that beyond reasonable
doubt it is false. If there is any reason-
able possibility of his explanation being
true, then he isg entitled to his acquittal.”

"An accused's claim to the benefit of a doubt
«e.. must not be derived from speculation but
must rest upon a reasonable and solid founda-
tion created either by positive evidence or
gathered from reasonable inferences which are’
not in conflict with, or outweighed by the
proved facts of the case.”

Urging the court that the accused should be given
benefit of doubt the defence buttressed its case by

relying on a passgsage where the danger of convicting

Mahata vs R 1926 -~ 53 H.C.T.L.R. at 178 :-

il e e e e S A ek ket

", ... If there had been definite evidence that
his father died before 1941, then his story
that he inherited these cartridges from his
father canneot be true. But as stated, the
difficulty is that there is something wanting
in the evidence. Yhen he said that he inhe-
rited it from his father and it was found that
the cartridges were made in 1941, there would
have been no difficulty to obtain evidence to
show that his father died in 1941, but that
evidence was not produced. There is thus
possibility that his story as it stands may
be true. In the circumstances the court can't
convict A man upon evidence which is doubt-
ful, which leaves the possibility that he is
innocent ...."

of Evidence_in South Africa 3rd Ed. at 250 in relation

to the possible factors which might have led the accused
to make the statement he is alleged to have made at P.W.Z2'c

house at the time the gun was produced. They read:-~

"the statements, although actually made as
deposed to, may be false, for the prisoner,
oppressed by the calamity of his situation,

/may



mAy be induced by motivesg of hope or fear to
‘make an untrue confession, and the same result
mAy have arisen from a morbid ambition to
obtain an infamous notoriety ... or from
anxiety to screen ..... A comrade .... of it
may even be the result of the delusion of an
overwrought and fantastic imagination.™

But reliﬁble and available evidence in the instant

case excludes the ahove set of possibilities.

In § vs Jaffer 1988(2) SA 84 at p. 88 Tebbutt J.

(previously a Judge of our Court of Appeal) in

dealing with the question of probabilities extracted

A passage from the magistrate's court and criticised it.

It went

"Now the court has now two single witnesses telling
different stories in certain aspects. The court
must now decide whether one of the stories canbe
rejected. If the court now looks at the proba--
bilities, the State's version seems to be the
most probable.™ '

The learned judge pointed out that

"This approach by the magistrate was incorrect.

It is, of course, always permissible to con-

sider the probabilities of a case when deci-

ding whether Aan accuged's story may reasona-

bly possibly be¢ true. .."
The story may be s0 improbable that it cannot reasgsonably
be true. It is not, however, the correct approach in
A criminal case to weigh up the Statet's version, parti-
cularly where it is given by A single witness, against %the
version of the accused and then to accept or reject one or
the other on the probabilities. This approach was con-
sidered by Van der Spuy A.J. in S vs. Munyai 1986(4)

SA. 712 at 715 where he said :

'There is no room for balancing the two versicns,
i.e. the State's case against the accused's case
and to act on preponderances!!

Dealing with (S_yvs_Singh 1975(1) SA 277) Van der

Spuy A.J., with whom Klopper A.C.J. concurred, said
that the proper approach was for a court to apply its
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mind not only to the merits and demerits of the State
and the defence witnesses, but also to the probabilities
of the case. This was to Aascertain if the Aaccused’'s
version was so improbable as not reasonably to be true.
This, however, did not menrn a departure from the test as

laid down in R_vs Difford 1937 AD 370 at 373 that, cvecn

if an Accused's explanation be improbable, the court is
not entitled to convict unless it is satisfied not onily
that the explanation is improbable but thaf beyond any
reasonable doubt it is false. If there is any reasonable
possibility of his explanation being true, then he is

entitled to his acquittal.
Van der Spuy A.J. went on to say at 716 B-C:

'*The fact that the court looks at the probabilitics
of A case to determine whether an accused's

version is reasonably possibly true is something
which is permissible. If on all the probabilities
the version made by the accused is so improbable
that it cannot be supposed to be the truth, then

it is inherently false and should be rejected. But
that offers no answer to the approach adopted,

in my view quite properly, by Slomowitz A.J. in

In S vs Kubeka 1982(1) SA. 534 (W) at 537 F - H.

— e e s ————————

Slomowitz A.J. said in regard to an accused's story:

'‘Whether I subjectively disbelieve him is, howcver,
not the test. I need not even reject the Statle
cagse in order to acquit him. I am bound to
Acquit him if there exists anreasonable possibi-
lity that his evidence may be true. Such is the
nature of the onus on the State :

Referring to this passage Van der Spuy A.J. said at
715 G

'In other words, even if the State case stood as
A completely Acceptable and unshaken edifice, a
court must investigate the defence case with

a view to discerning whether it is demostrably
false or inherently so improbable as to be
rejected as false.'

I agree. The test is, and remains, whether there

is a reasonable possibility that the appellant's
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evidence may be true. 1In appl&ing that test one must
Aalso remember that the court doces not have to believe
her story; still less has it to believe it in All itis
details. It is sufficient if it thinks there is a
reasonable possibility that it may be substantially
true (R v M 1946 AD 1023 At 1027)".

——— = e e e

The accused acknowledged albeit grudgingly and with
great reluctance that he would not be surprised if the
deceased's wife apprbached him inquiring about his non-
appearance regard being had to the fact that she knew

that the deceased and the accused left together for T.Y.

It follows from this that likewise P.W.2's
suspicion that his gun had been misused was reasonable
as it arose from his krnowledge that it had been in the
accused's posséssion and only after his hearing of

P.W.7's Aanxiety.

————— e s, o T o wnn, e

above At p. 3 in relation to circumstantial evidence

are worthy of mention. They read :-

".... Buch evidence is more aptly compared to A
rope mAade up of strands twisted together. The
rope hag strength more sufficient to bear the
stress laid upon it, though no one of the fila-
ments of which it is composed would be sufficient
for that purpoge.®

Mr. Nathane relying on S _vs_ M 1946 AD 1023 at 104
urged that the court has the discretion to consider whether
evidence left unchallenged is worthwhile or not. I

agree. Referring to Small vs Smith he also made a suli-

mission with which 1 agree, namely that where a point
is deliberately left unchallenged the party calling the
witness who so testified can assume that his story 1is

true unless no credence can be attached to it.

In his reply to the defence's submissions Mr. Thetsan:
pointed out that the defence cannot be heard to raisc
possibilities as to the conduct of the accused by'

explaining at this late stage that the accused didn't
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gZo via Upper Thamae or Motimposo because possibly he diu
not want to disturb the deceased's wife at some late

hour.

fle submitted that this should have been given as

evidence by the accused himself.

He bhuttressed his submission by relying on
CR/T/37/88 Rex_vs _Molahiehi Ramatla (unreported).

In this regard he told the court that

"a criminal trial is not a game where cone side is
entitled to claim the bhenefit of any omission or
mistake made by the other side ..."

See Rex vs Hepworth 1928 AD 265 at 277,

He challenged the submission that the accused's story
be regarded as reasonahle possibly true by reposing his
reliance on Miller vs Minister of Pensgions 1947(2)

ALL. E.R. 372 and 373 where Lord Denning warned that

fanciful explanations should not be allowed to deflect
the course of justice. It is my considered opinion
that the accused's version has been shown to be false

beyond A reasonable doubt and hence reject it.

Having considered all the evidence and authorities
referred to including the submissions made by both
counsel I have no d;ubt in my mind that the accused is
guilty of the murder of the deceased Thami Madona and

I so find him.

The gun is forfeited to the growh.

'l’/gklk " f/t/\\_z//“\'

17th October, 1989.



JUDGMENT ON EXTENUATING CIRCUMSTANCES

In CRL/T/$9/88 R_vs_Thembinkosi_Yawa (unreported}
at p. 26 it was observed that : |

"It is trite law that the onus of showing, on a
balance of probabllitlee. the presence of ex"
tenuating c1rCumetances rests on the defence.:
The test to he applied by the court in deci-
ding whether {extenuating circumstances)

exist is A subjective one."

In §_!§_Egt§glg 1970(3) SA 476(A) at 476E to

4778 Holmee J.A. summarised the position relatlng to

the eubJect of extenuatlng clrcumstances As follows'~

"Extenuatlng 01rcumetances have more than once
been’ defined 'by thik court as any facts,
bearlng on" the commission of the crime,; which
reduce the blameworthlnese of the accused; as
dletlnct ‘from - hls 1ega1 culpability. ~In this
regard a trial court has to- consider

(a) whether’ there are any facts which might be
relevant to - extenuatlon, such as immaturity.
intoxication or- provocatlon {the list is
not axhuastive) : :

(b) whether such: facts in their cumulative effect,
: probably had a -bearing- on the Accused's state
of m1nd in doxng what: he did; '

(c) whether euch bearlng was sufficiently appre-~
' ciable to abate the moral blameworthlnese of
the accused’'s doing what ‘he diaq. " '

Even though the. accused was entitled to give evidcence
in extenuation of the crime of'which he- has heee convicted
he entrueted‘that‘taek to the eloquence of his counscl.
In the reeult the cOurt wAS denled the opportunlty to
determlne whether money ever exchanged hands between
the purported buyer of the decensed's truck and the
deceased Thle ‘then qoqld 19 ‘my v1eo dlepose, as Lase-
lese. of the submission by the crowh that perhaps out
of Jealousy of the amount scored by the deceased the
accused declded to klll the deceased .in order to
pocket the‘proceede of the salej for this submission

is based on sheer speculation.

It was urged on me that the Accused had consumec

]
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good quantity of beer - hence on that score his moral
blameworthiness was reduced. But in Yawa above this
court gave very stern warning that it is wrong te believe

that intoxication always extenuates for

"It would be a sad day when .... innocent lives
can be randomly taken away by drunks who embark
on the senseless killings with a full asgssurance
that the law would not subject them to the same
fate that their victima suffered."

The judgment that the court is enjoined to

deliberate on at this stage, as properly submitted

by both counsel is a moral one. Hence the court is
called upon to exercise its discretion judiciously
to come to a final decision. In that regard then,

if there is no limit to the horror that murderers
subject their victims to, why should justice impose on
itself limits beyond which a perpetrator of a murder
on an innocent wvictim should be Absolved from conse-

quences of his Aacts?

A moral absolute is erected Aaround the sanctity of
life. 1Is it not Utopian and even dishonest to remove the
infallible checks which preserve that sanctity and
replace them with something which undermines the

absolute deterrence against perpetration of murder?

I have been asked, against manifest pointers in
evidence, not to infer that the accused even before Lakin
drinks at T.Y. had already made up his mind that the

deceased was goihg to meet his death that day.

How can I help making such an inference in the face
of the fact that fhe accused has not come forth to say Lhal
in fact the prospective buyer was there at T.Y.? Surely
the onus is on the accused to establish this. Failing
that then an adverse inference drawn against him is not

cut of step.

It would seem to me to follow that when the accuse:

asked the deceased to go and meet a non-existent
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prospective buyer his malicious intent had become

mAanifest at the time he made the proposition to the
deceased to go and meet this buyer. The question of
drinks which the accused and the deceased were seen

taking was part of the cunning plot to make the deceased
think tnat all was right whereas the worst fate was

to befall him later at the hands of his own friend against
whom he would entertain no suspicion that the 27th

October 1985 would be his last day this side of the

grave.

With regard to the accused's conduct after the
commission of the offence it seems authorities suggest
that this can be taken into account in considering
whether his moral blameworthiness can be said to have
heen reduced, for in S vga X 1974(1) SA (R. AD) 344

at 348 Beadle C.J. said

"One thing, however, seems to me to be pguite
clear and that is that where the acts per-
formed by an accused after the commission
of the murder indicate what the state of
mind of the Aaccused was at the time when he
committed the murder, then these acts can
clearly be taken into account in considering
the moral blameworthiness of the accused at the
time when the murder was committed.®

In the main judgment the accused's state of mind
after the commission of the crime waAas shown to have

been bristling with wickedness.

I have had regard to authorities cited. They
indeed make instructive reading but hardly have
relevance to what appears to me to be the focal point
in this inquiry, namely whether any factor even if
remotely related to the accused’s subjective state
of mind can be said to be sufficient to reduce his

moral blameworthiness.

Learned Counsel for the crown told me he thought
there were some extenuating circumstances. Learned
Counsel for the defence urged that it would be better to

err on the side of liniency. Very grudgingly I feel T
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should accept these final submissions on the ground
that the breadth of a hair's difference may not be

equated to the lenpgth of A hangman's noose around A men's

neck. ‘
Sentenced to 25 years' imprisonment.
My assessors Agree.,
JUUDGE.
18th October, 1989
For Crown : Mr. Thetsane

For Defence : Mr. Nathane.



