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IN THE HIGH COURT OF LESOTHO

in the Matter of:

. MACHABE MOSALA
NTOANE MOSALA
SHETLENG MOSENYE
TANKI. RATALANE
TSEKISO RAPHANYANE
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JUDGMENT

Delivered by the Hon. Mr. Justice B.K. Molal
on the 16th day od October, 1989,

The five (5) accusad have pleaded not guilty to a charge

of murder framed in the following terms:

"In that upon or about the t4th day of July,
1987 and at or near Mantsonyane Ha Mafa in
the district of Thaba-Tseka, the said accused

one or each or all of them, did unlawfully
and intentionally kill Mafa Matete."

It is, perhaps, convenient to mention at this stage
that during the course of this trial Miss Moruthoane, Counsef
for the Crown, accepted the admissions made by Mr. Maqutu
~ who represents the accused in this trial that the defence
would not dispute the deposition of Mohau Matete who was
P.W.8 at the proceedings of the Preparatory Examination.

In terms of the provisions of S. 273 of the Criminal Procedure

and Evidence Act, 1981 the deposition 6f Mohau Matete became

evidence and it was unnecesSary, therefore, to call the deponent
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as a witness in this trial.

By agreement of the parties the Post-motefm Examination Repovt
compiled by the medical doctor who had performed the autopsy on the
body of the deceased was handed in from the bar, as exhit "A". It
was likewise unnecessary to call the medical doctor to testify as a

witness in this trial.

Seven witnesses were called to testify in support of the
Crown case. The five (5) accused were also called to give evi-
dence from the witness box in their defence and another person
viz. Monts'i Lekhetho, testified in subport of the defence

evidence.

In as far as if is relevant, the evidence of P.W.7,
D/LSgt Mongaula, is to the effect that he is attached to
the C.[.D. On 15th July, 1987 he was still] posted at Thaba-Tseka
police station when he received a certain report following which he proce:-
ded to Mantsonyane Ha Mafa. He was in the company of Trooper
Ramakabatane and one Gerard Tiela who was driving the vehicle
in which they were travelling. Both Tpr. Ramakabatane and

Gerard Tiela were, however, not called to testify in this trial.

According to P.Y.7, he and his party were taken to a
sport where they found the dead body of the deceased. That
was some distance above the homestead of No.1 accuﬁed. On
arrival at the spot they found many people, including Mohau Matete
and Police officers oqeof whom was Tpr. Khanyapa alias.Silas /rom

Marakabei police post, already gathered at the scene.

P.M.7 examined the body of the deceased for injuries
and made notes, at the time, in his notebook from which he was,
by consent of the parties, allowed to refresh his memory. The
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The exam1nat1on revealed that the deceased had sustained multiple
injuries on the head, Jaw, hands and Iegs Although he initially
told the court tHat the multlple wounds on the head of the deceased
were one on top of the other and he could not, therefore count thei
P.W.7 later changed and said he actually noticed more than ten

{10) wounds on the head of the deceased

According‘fo P.W.7 the following articles were then
handed to him by Tpr.Khanyana: A bereta .22 pistol serial number
0316H4N together with six {6) rounds of ammunition,two broken pieces
of a “Lebetfela“ stick and & balaclava hat. He took possession of
the articles and handed in the pistol and its rounds of ammunition
as exh 6. The two broken pieces of "Lebetlela" stick were also handed i

as exhibit 2.

It is significant that although P.W.7 told the Court that
he had sent the pistol together with the round of ammunition to
Makoanyane for a balistic examination and a report was .
actually made, neither the person who presumably examined the pistol

was called as a witness nor was the balistic report itself made

available to this court.

Be that as it may, P.W.7 told the court that he then
conveyed the body of the deceased to Mantsohyane hospital from
where it was presumably transported to the mortuary at Queen
Elizebeth IT hospital for post-mortem examination.  After the post-
mortem examination, he took possession of the deceased'e belongings
which he handed in together with the balaclava hat he had received
from Tpr. Khanyapa, as exhibit 1,'collectively. The deceased'e

belongings were a pink Victoria blanket, a black Seanamarena
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blanket, a brown bottle neck jersey, a spotted shirt, a pair of

trousers, a pair of grey socks and a brown pair of shoes.

The police officer looked for and found accused
t,2,3, 4 aﬁ& 5. He arrested, cautioned and charged them
witﬁ thé h@rdEr of the deceased. .In his evidence P.W.7 told
the caﬁ;i that altHough at the time of their arresf accused 2,
3 and 4 handed to him three "Kolits‘ana" sticks which he took
into police custody for use as exhibits at the trial, he no longer
remembered which of the sticks was handed by each of the three
accused. The sticks werae, therefore, simply handed in as
exhibit 3 for the first “Koiits'ana" stick, exhibit 4 for the
second "Kolits'ana" stick and exhibit 5 for the third "Kolits'ana"

stick.

As it will become clear later in the course of this
judgment exhibits 3, 4 and 5 are the properties of accused 3,
2 and 4, respactively. It must, however, be mentioned that the
police officers have a duty to label with sufficient details
of identity the articles they take into their custody for use as
exhibits in subsequent trials. For obvious reasons the importance
of this duty cannot be overemphasized. According to him, Mohau
Mafa Matete lived at Macheseng in the area of Mants'onyane. The
deceased was the son of his elder brother. 0On 15th July, 1987, |
and following a certain reporf, he proceeded to Ha Mafa, still in the
area of Mants'onyane, where he found the dead body of the deceased
lying in the veld some distance above the home of No. 1 accused.
He noticed that the deceased had sustained multiple open wounds
from the front to the back of the head. There were also an open

wound stretching from above the left eye to the temporal region, an

Opén wound siretching from below the left nostril to the left
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cheek and an open wound on the left leg.

MoHau Matete further told the court that after the police
héd examined it, he and other ﬁeople accompanied the body of the
deceased'from the scene of criﬁe up to the mortuary at Queen
Elizabeth 11 hospital. The body sustained no further injuries
whilst it was béing tranSporte& from Mants'onyane Ha, Mafa to the

mortuary.

As it has already been pointed out éarliér. the post-
mortem examination rebort was, by the consent of thé bérties,.
handed in, from tﬁe bar, as exhibit "A". Accordihd to exhibit “A“,
fhe body of the deceased was identified by Mohau Matete before
the medical doctor who performed the autopsy at Queen Elizabeth II
hospital on 20th July, 1987. This is confirmed by MOhau Matee,
P.y. 8 at the preparatory examination proceedings, whose deposition
was, as mentionéd earlier, admitted in evidence in terms of the

provisions of s.273 of the Criminal Procedure and Evidence Act, 1981,

Tne external findings of the medical doctor weré that
the deceased, a young African male aged 40-43 years and’in good
nutrition had §ustained the following injuries: a laceration on
the right pariental scalp, a puncture wound on the left cheek and
a contusion on the left cheek. According to the medical report,on
opening the skull a laceration was found on the right pariental

scalp. There was also a - depression on the left pariental area

resulting in a subdural haematoma.

From these findings the medical doctor concluded that
death was due to intracranial bieeding resulting from the head

injurtes.
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It is worth noting ihat according to exhibit "A" the
medical doctor who performad the autopsy had observed only three
wounds on the head of the deceased. No mention was made about
any injuries on the othet paris of the body e.g. the legs. This
is in conflict with the cvidence of P.W.7 who told the court that ha
noticed ten (10} or so open wouﬁds on the head, and some other
injuries on the legs, of the deceased. The testimony of P.W.7
is, in this reg;rd, corroborated by the unchallenged evidence of
Mohau Matete accorqihg to whom the deceased had open wou&ds on the
legs and his head was full of méhy open wouﬁds from the front to
the back. Indeed, No. 1 accused himself told the court that he
alone delivéred more than vour or five blows on the deceased's

head with exhibit 2 which gveh broke into peices in the process.

I_am inclined to reject as false the medical report that
the deceéséd haq Susiained only three injuries'on the head and fina
that the truth is in the evidence of P.W.7 corroborated by Mohau
Matete that the deceased had, in fact, sustained far more than threc
open wounds on the head, I am fortified in this finding by the
evidence of No. 1 accused himself who as it has already been stated,
told the court that he had hit the deceased at least more than four

or five blows on the head with the stick - exhibit 2.

However, it seems 10 be common cause that the deceased
died at the spot where he was assaulted and sustained the head
injuries, I am prepared, therefore, to accept the conclusion
reached by the medical doctor that the deceased died as a result

of the head injuries, whatever their number.

That being so, the salient question for the determination
of this court is whether or not the accused are the persons who

inflicted thg head injuries upon the deceased and, therefore,
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bréﬁght abbut hig dééth, Vory briefly stated, in this regard the court
heéil'r'd the evidence of P.i1, Mahlomoia Semoli, who testified that
in 1986 two of his cattle went m1551ng from his home in the
d1str1ct of Mafeteng; ThLy were a black cow and a black with
sbme whipe spots ox. .The cow was pregnant at the time of its

disappéérance. He reported his loss to the police.

On the day in question, 14th July, 1987 and following a
certain 1nformat10n P. Y. 1 proceeded to Marakabei police post. He
was in the company of P. w 2, Manyekenyane Semoli, and another person

who was, however, not called as a witness in this trial.

It is commén céuse that bn fhe same day, 14th July,
1987, the deceased who was the Chief of No. ! accused also came
witp the latter to the police post where the black with white
spots ox was found and identified by P.W.1 as one of his cattle .
that had gone missing from his home. It is further common cause
that the police at Métékabei héd on a previous occasionlseized this ox
togéther with a ddnkeg from No. 1 acéused on a suspicion that they
were stolen property dnd, therefore, not in his lawful possession.
When P.W.1 identified it as his property No. 1 accused also claimed

the ox as the property of his brother who had left it in his possessioii.

It is fufther common cause that on 14th July, 1987 only
the donkey was released to No. 1 accused. The ox remained in the
custody of the police and No. 1 accused was instructed to go and fetch his
brother whom he had claimed t6 be the rightful owner of the ox. The

accused then returned home, driving the donkey.

According to P.W.1, whilst at the police post with
No. 1 accused and the deccased, the latter had explained that when

he first saw it in the possession of the accused the ox was with
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a black cow. The cow had by then two calves. It was then agreeg
that he (P.W.1) aﬁd his companions could go with the deceaséd to
Mants'onyane ha Mafa to see if they would identify the animal

alleged to be in the possession of No. 1 accused as his (P.M.1's)
missing cow. That was, however, denied by No. 1 accused who told the
_court that after he and P.W.1 had disputed the ownership of the ox
he left the police post and the alleged explanation by the deceased

was never made in his presence.

It is significant that P.W.1 told the court that taking into
account the period when his cow, which was pregnant at the time,
went missing from his home, it ought to have had two calves as
alleged by the deceased. It must, however, be remembered that in
his own evidence, P.W.1 told the court that the cow went missing in #92%,

Assuming the correctness of his evidence in this regard it seems un-

likely that in 1987 the cow could have given birth to two calves uniess,
of course, they were twins which fact P.W.1 himself, however, denied.
This court is entitled to take a judicial notice that a cow is

pregnant for nine (9) months before giving birth to a calf. It

is unlikely, therefore, that from 1986 to 1987 P.W.1's cow could have
given birth'twice. In my viéw P.W.? is not being honest with the

court on this point,

In any event, the important thing is that the accused
denied that the explanation made by the deceased was made in his
presence. The deceased is no more. For obvious reasons he could
not be called as a witness in this trial. Nor is there a suggestion

that the explanation allegedly made by the deceased was a dying

declaration and, therefore, admissible as an exception to the rule
of hearsay evidence. Even if the deceased had made the explanation

he is alleged to have made by P.W.1, I would disregard it as hearsay
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evidence on the grounds that it was not common cause that the
explanétion was made by the deceased in the presence of No. 1

accused nor was it proved to have been a dying declaration.

Be that as it may, P.W.? went on to testify that after
No. 1 accused had left the police post, presumably for his home
at Mants'onyane Ha Mafa, he, P.W.2 and their companion also left
the police post ih the COMpany‘of the deceasé& for Mants'onyane
Ha Mafa where the& were going to have a look at the black cow alleged!y
in the possession of the accused. They all travelled in a’public
bus which they disembarked next to Yeats' shop at Mants'onyane. They
then walked from tﬁe-shop to the deceased's home at Ha Mafa where
they were going to spend the night so as to be able to bnspect
No. 1 accused's stock on the following morning, 15th July, 1987.
In fact P.W.1 told the court that whilst they were on the way to
Mants 'onyana the deceased had suggested that the best thing would be 0
inspect the animals of other people in the village because {f they weirc Lo

go directly to his animals No« 1 accused would fight them.

Again, the alluged suggestion was clearly made_in the
absence of No. 1 accused by‘the deceased who, for obvious reasons,
cannot testify in fhis trial. Nor is there evidence that when he made i
alleged suggestion the deceased was anticipating death. The allegud

suggestion is, in my opinion, inadmissible hearsay -evidence.

The evidence of P.W.1 is, in all material respects, corroboiatad
by that of P.4.2, Manyekenyane Semoli. I shall return to their

‘evidence later in the course of this judgment.

As it has been stated earlier, No. ! accused gave evidencc

in his defence and his story as to .what happended after he had left
Marakabei police post is slightly different. According to him, No, 1
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accused was holding in his hand a plastic ropeland a book -in whichltho
earmarks he and his brothers used on their animals were written '
as he drove home his dorkey. When he crossed a certain river next
to the village of Ha Mathe the deceased, P.W.1, P.W.2 and their
companion “*’hﬂSTEE calied as a witness, also came to the river.
P.W. 1 then aoproached htm and in an unfriendly manner demanded to
see the plastic rope he was carrying in his hand The accused
refused with the rope because of the unfriendly manner in which
P.W.1 demanded it. They then walked together for a distance of about
eleven (11) paces whilst P.W.1 was still insisting to have a lodk at i
rope with which he (No.1 actused) refused. P.W.1 then suddenly delivered c
blow with his stick on the accused who warded it off with his hand.
The blow landed on the earmarks book which dropped to the
ground in the process. MNo. 1 accused ran away leaving the donkey
and the earmarks book -at the river.

As he ran away, No. 1 accused was chased by P.W.1, P.W.2
and their companion. The accused then.noticed No. 5 accused at the
top of a hillock. He ran to No. 5 accused from whom he borrowed
a stick with which to defend himself from his assailants. As
No. 5 accused had no stick to lent to him, No. 1 accused left and
and continued vunning away. . He, however, called at the deceased and
asked him to bring along his earmarks book from where it had dropped
at the river. The deceased,uho, for reasons already mentioned could

not testify before this court, replied that he did not see the book.

As he was running away, No. 1 accused was called by
Monts'i Lekhetho who said he should run to him for rescue. On
arrival to him, Monts'i lLekbetho asked No. 1 accused why those men ireve
chasing him. Whilst he was explaining to Monts'i Lekhetho why he was
being chased, P.W.1, P.N.2 and their companion approached them.
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They were followed by the deceased. For fear that P.W.1 and his
party would assault him, Mo.1 accused left Monts'i Lekhetho

and stood some distance attay from him.

Whilst Monts'i was talking to P.W.1, P.W.2 and their
companion in an attempt to pursuade them not to chase No.! accused
in the manner they were doing, No. 5 accused arrjved driving the
donkey which No. 1 accused had left at the river. He passed next
to where Wonis'i Lekhetho was talking to P.W.1, P.W.2, their
companion and the deceased. He came to where he (No.t accused) was siaGin:

some distance away.

Both Mo. 1 and No. 5 accused then drove the donkey in the

direction towards their home at Ha Mafa in the area of Mants'onyan:.

When they were at a place called Thoteng; which {s about
one mile from the village of Ha Mathew or the place where they had
left Monts'i Lekhetho talking to No. 1 accused's assailants and tha
deceased, No. 1 and No. 5 accused noticed the deceased
and the companion of P.Y.1 and P.W.2 coming running straight after
them. P.W.1 and P.W. 2 were themselves running in the veld, cleariy
in an attempt to intercept them from in front. When they realised
that they were being chased No. 1 and Np. 5 accused left
the donkey they had been diriving and took to their heels. They
outran their pursuers tiil they arrived home in the village of

Ha Mafa.

The evidence of No. 1 accused was, in all materfal repects
corroborated by that of No, 5 accused save that the latter told
the court that on thg afternoon of the day in gquestion he was

returning from Yeats' shop in the area of Mants'onyane. He had
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been sent for shopping at the shop. Although he forgot what articles i
bought he had spent altogether an amount of M50 at the shop.

If it were true that No. 5 accused went to the shop wheré
he used the amount of M50 for Shopping I find it strange that he
does not remember even one of the articles he bought. He is, in my

view, not being honest with the court on this point.

According to him, when he approached the river on his way
home‘from the shop, No. 5 ac¢Used was following No.1 accused.
Because he did not wish to walk home in the company of No. 1 accused.
he sat down on a stne‘before érossfng the river. Whilst sitting
on the stone, he noticed three strange men coming to, and walking with,
No.1 accused. . The deceased was then next to a bridge some distance
éway. No. 1 accused walkéd for a distance of about ten (10)paces
togéthéf with the thiee strahgérs before oﬁé of them attacked him

with a stick.

No.5 accused denied, therefore, the evidence of No. 1

- accused that he was approached by only P.W.1 with whom he walked for 2
short distance (about 11 paces) before the latter attacked him with‘ |
the stick. However, No. 5 accused confirmed that when he was
attacked with the stick, No. 1 accused ran to him chased by the

three strangers. When he could not obtain a stick from him, No. 1

accused continued running away pursued by the three strange men.

No.5 accused further confirmed the evidence of No. 1 acéused
that the latter was called by Monts'i Lekhetho who asked him to
run to him for rescue. He {No. 5 accused) then went down to the

river and drove the donkey which No. 1 accused had left behind.
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Whislt he (NO.5 accused) was driving the donkey No. 1
accused's assailants passed him on the way and joined the deceased
who was walking ahead of him. He continued driviqg the donkey
until he passed next to where NO. 1 accused's assailants and the deceasced
were talking to Monts'i Lekhetho. That was at a ridge next to the
village of Ha Mathew. No. 5 accused further told the court that
he passed about only four (4) paces from where Montg'i Lekhetho wes
standing and talking to No. 1 accused's assailants and the deceased.
There was no reason, therafore, why Monts'i Lekhetho could have
failed to notice him and the donkey. 1 shall return to the evidence

of No. 1 and No. 5 accused later in this judgment.

As it has élready been stated earlier, the defence
called D.W. 2, Monts'i Lekhatho, to testify in support of the
evidence of No.1 and No.5 accused. D.W.2 told the court that at
about 4 p.m. on the day in duestion_, 14th July, 1987, hé was
coming from his place of work and on his way home a; the village of
Ha Mathew when he noticed Mo. 1 accused being chased by three strange
men. He called at No.1 accused and asked him to run to him for
rescue. The accused obliged and informed him that his pursuers were

chasing after him for having allegedly stolen their cattle.

D.W.2 tried to pursuade No.1 accused to wait with him,
assuring him that he would tell his assailants to stop chasing him
about. However, No. 1 accused refused, saying he was afraid becaus:
his pursuers were going in the company of the chief (deceased) who had

done nothing to stop his assailants from chasing him. D.W.2 then
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advised No. 1 accused to run to the chief's‘Dlace and the latter

complied.

When he was aboui 12 paces from him (D.¥.2) No. 1 accused
called at tho deceased and asked him to bring along the earmarks
book which had dropped at the time he was assaulted at the river.
The deceased, who, howaver, could not testifyin this trial, replied
that he had not seen the book, No. 1 accused was talking about. Tho
accused then continued on his way home and that was how he (D.W.2)

parted with him on that day.

Thereafter the three strange men who had been chasing No.*
accused came to him (D.W.2). They were P.W.1, P.W.2 and another
person who had not given avidence in this-trial. When he questionad
then as to why they werc chasing after No. 1 accused P.W.1, P.W.2 and
their companion explained that the former had stolen their cattle.
D.W.2 advised them to go to ihe chief's place where the matter would
be resolved rather than chase No. 1 accused in the veld. P.W.1,
P.W.2 and their companion agreed and left in the direction towards
the chief's place. Thereafter the deceased &ho had been following
behind also came to him but denied any personal knowledge as to why

Mo. 1 accused’s assailants were chasing him about.

The evidence of D.W.2 that when he talked to the deceascd
P.W.1, P.W.2 andtheir companion had alreédy passed gives a lie to
the evidence of No. 1 and No.5 accused that the deceased was in the
company of P.W.1, P.W.2 and the other man when D.W.2 talked to them.

I must also say I find unconvincing the evidence of D.W.2 that the -
deceased was as indifferent, as he wants this court to belief,

to No, 1 accused, his own subject, being chased around by P.u.1

and his companions.
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Be that as it may, D.W. 2 told the court that after
he had spoken to him, he then walked with the deceased to
his hoﬁse in the vfllége of Ha Mathew where he stayed and
chatted with him for about 15 minites before the latter
left and continued on his way home at Ha Mafa. D.W.2
actually took thé,deceased half way and returned to his

house when they were outside the village of Ha Mathew.

D.W.2 categorically denied to have séen eiéﬁer
No.5 accused or the donkey he was allegedly driving in the
vicinity of Ha Mathew on the day in question., He told the
court that if it were true that No. 5 accused had pa;sed driving
a donkey next to the spot where he was :talking to No. 1 accused's

assailants he would have definately seen him and the donkey.

It must be borne in mind that P.W.1 and P.W.2 had,
on one hand told the court that they had neither met nor
assaulted No. 1 accused at the river on the day in question,
On the other hand No. 1 and No. 5 accused claimed that P.W.1,
P.W.2 and the third person had met and assaulted No.!1 accused
at the river whgre he even left his donkey which No.5 accused
subsequently'drove to the spot where D.W.2 was allegedly
talking to P.W.1 and his party. However, the testimony of
D.W.2 gives a lie to the evidence of both No.1 and No. 5
accused that the latter was seen driving the donkey or was,

indeed, anywhere in the vicinity of the village of Ha Mathew

at the material time.

There is also a discrepancy between the evidence of

No. 1 accused and that of No. 5 accused as to what exactly
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happened when No. 1 accused came to the river. Whilst No.1 accused
told the couvrt that he was approached by only P.W.1 with whomAhe
walked for some distance before he attacked him witha stick.

No. 5 accused festified that No. 1 accused was approached by all

the three strangers i.e. P.W.1,P.W.2 and their companion with whom he

walked for some distance before he was attacked with a stick.

Haviﬁg regard to this and other discrepancies in their
evidence I am not convinced that No. 1 accused, No.5 accused and
D.W.2 were testifying to the truth when they said No. 1 accused was |
assaulted or chased by P.4.i, P.W.2 and their companion at the river
next to the villagé of Ha Mathew. In my view, the truth is in the
evidence of P.W.1 and P.W.2 that from Marakabei police post they
and the deccased boarded a bus in which they travelled to Yeats'
shop at Mantsonyane from where théy walked to the village of
Ha Mafa and they neither mei nor assaulted No. 1 accused in the

manner described by the defence evidence.

It is common cause that on the evening in gquestion,
14th July , 1987, No. 1 accused was seen arriving in the village
of Ha Mafa. After a while P.W,1,P.W.2 and their companion also

arrived in the village walking in the company of the deceased.

Now, returning to their evidence, P.W.1 and P.W.2 told the
court that it was their first time to come to the village of Ha
Mafa on the evening of 14th July, 1987, As they entered the
village they were following a footpath allegedly leading to the
home of the deceased in the village. When they passed behind
certain kraals still on the foot.path they were attacked by dogs.

They ran away and, at the same time, struggled to chase away the



dogs. A group of men, amongst whom they ciparly fdentified

No. 1 actused, then chased and threw stones at them.

As tﬁey Wer; wunnihg,awayufrdm their assaiiadts aha
the dogg, P.il.1 and P.W.2 heard fﬁrée gun reports. They
did not know who had fired the shots. They, however, had
the occasion to look back and notice that Nb. 1 accused and
his party had caught hold of the deceased whom they were
belabouring wlth sticks whilst he was lying on the ground.

According to P.M.1 and P.W.2, they and their companibh
ran to a certain house in the villdge and reported what had happened
to: them and the deceased. They received nho help and had to proceed
to” the chief's place where they reported to P.W.6, 'Mampoi Matete.
This is confirmed by P.W.6 who told the court that one of them
even claimed to havé sustained a wound on the head whilst trying to
comé to the rescue of the dJeceased. However, this was not mentioned
by P.W.1 and P.W.2. Aésuming it is their companion who told
P.H.6 that he had been injured by the accused then he was not called 0
testify in this trial and vfet e he allegedly told P.W.6 is inadmissible

hearsay evidence.

As they were éhocked.'by what had happened to them and the
deceased, P.W.1 and his party decided to_return immediately to
Marakabei police post rather than spend a night in the village of Ha
Mafa. They slept in the open veld and reached the police post only
on the following day, 15th July , 1987. After reporting to the
police officers at Marakabel police post what had happened to them
and the deceased, P.W.1 and his party returned to their home in the

district of Mafeteng.
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The evidence of -P.W.1 and P.W.2 that when the deceased
was assaulted by No. 1 accused and his party they ran to a-certain
house in the village was, in a way confirmed by P.W.5 'Mapetlane
Petlane, who told the court that. on the evening of 14th July, 1987 she
was from a place called Ha Toka aﬁd on her way to her house in
the village of Thoténg, alias, Ha Mafa. She was carrying a
window frame on her head. ‘hen she crossed‘the footpath leading to the
chief's place she noticed a man who was wearing a pinkish blanket.
He was carrying a yellowish plastic back and walking along the

footpath.

As she crossed the footpath, P.W.5 was on the upper
side of No.1 accused's homestead which was down.below. When
she first noticed him, P.W.5 did not recognise who the man
in a pinkish blanket was. He was, however, coming up the foot-
path leading to the chief's place and could have passed No.1

accused's homestead by a distance of about 200 yards.

After she had crossed the footpath, P.W.5 heard gun reports
from behind. She looked back and noticed thaf the man in a pink
blanket was then running fast chased by dogs, No.f,2,3,4 and
anq 5 accused, all of whom she knew very well as they lived'in the same
village as she did. As the man in a pinkish blanket was running
_ away chased by the five accused and the dogs P.W.5 recognised the
voice of No. 1 accused shouting: "Strike him on the legs." The
man in a pink blanket and Wis pursuers were then running at the
flat stones above the Rome of No. 1 accused. She noticed the man
in the pinkish blanket falling to the ground and being belaboured with

sticks by No. 1,2,3,4 and 5 accused.

19/ It is .......
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1t is worth noting that although she ciaimed to have

" had no difficulty in identifying P.W.2,3,4 and 5 as they lived in the
"same village as she did, P.N.5 was unable to identify the man in

the pink blanket as the deceased, her own chief, who also liveqﬁ

in the sahe village as she did. In my view, the basis on which

P.W.5 relies to have identified No.2, 3, 4.and 5.is unconvincing.

It must also be borne in mind that at the time she says she

identified .accused 2, 3, 4 and 5, P.W.5 was carrying a hearvy load on
her head: and had just heard gun reports. féhe was. not, therefore, in
the best position to identify the accused as she claims she had.
Although she may have identified No. 1 accused by his voice, I am

not prepared to accept P.W,5's story that éhe positively identified

accused 2,3,4 and 5 as she wants this court to believe. .

Be that as it may, P.W.5 told the court that she got so
frightened by the sight of what No.1 accused and-hls party did to the
man in a pink blanket that she immediately dropped down the window
frame she had been carrying on her head and ran away screaming.

She ran to the nearest house which belonged to one 'Mampote. She
arrived there simultanecusly with three strange men (presumably
P.W.1, P.W.2 and their companion) who made a certain report. As they
appeared very frightened and many people in the village were also
screaming. P.W.5 did not follow what report was made by those three
strange men. She, however, learned from 'Mampote that the person
whom No. 1 accused and his party had been brutally assaulting was the
deceased, Chief Mafa Matete. She herself subsequently went with
other villagers to the spot where she had seen No.1 accused and

his party assaulting the man in the pink blanket. She actually
identified the man as Chief Mafa Matete who was then dead.

20/  Returning to ........
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Returning to their evidence No. 1 and No. 5 accused toid
the court that as they entered the village of Ha Mafa on the
evening of 14th July, 1567°it was towards sun set. They pqrted
company next to the home of P.W.3, 'Malehola Motsiba. On the.
instructions of No. 1 ;cquse&. NO. 5 accused went to his house to obtain
a stick with whiﬁﬁ té fight P.W.1, E.N.Z and their companioh, if and
when they came to assault No. 1 accused at his home. On arrival at
his house Na. 5 accused found his grgndfathér, with whbﬁ he stayed
hot in. He was afraid to return to No. 1 accused's place and so he
stayed at his house until his grandfather cme home. On arrival his
grandfathéf told him thaf he had just repremanded No. % accused for

assaulting the deceased.

The grandfather was, hdwever, not called as a witness
in this trial. What he is alleged to have told No.5 accused is
therefore, hearsay and of no evidentjal value. Be that as it may,
No.5 accused went on to tell the court that he went to No.t accused's
home long after his grandfather had come home, He found No.1 accused
and other aécused at the home of No.1 accused who showed him

exhibit “6" which he had allegedly taken from the deceased.

No.5 accused denied, therefore, to have par%icipated in
the assault on the deceased. This is confirmed by ali the other
accused, including No.1 accused who told the court that after hé '
had parted with No.5 accused next to the home of P.W.3
'Malehola Moisiba, he went straight to his house where he found
Nofz, 3 and 4 accused kradling animals. He told them that he had
been assaulted by some men who were still following him. They
should, therefore, get their sticks and be prepared to assist him

fight those men if and when they came to asséuit him at his house.

21/ Accused 2, ....
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Accused 2, 3 and 4 did get their sticks and waited in front of the
kraal next to the forecourt of his lower house. No.! accused

himself took his two sticks and went to wait at the kraal.

Shortly thereafter, No. 1 accused noticed the deceafed,
P.UW.1, P.Q.Z and their companion appearing next to P.W.3's héﬁe
on the lower side of his house,  a distance of about 100 yards.
They were following the footpath leadiﬁg to the chief's place."
When iﬁej.approached his homestead the deceased, P.W.1, waf2 and
their COﬁpaﬁion left thé footpath leéaing to the chief's piéée
and followed a footpath leading from the village spring straight
to his house. They passed on the upper sidé of his kraal aﬁé cﬁme
to the forecourts of his-two houses. The deceased stood on the
forecourt of the upper house whilst P.W.1, P.W.2 and their com-

panion stood on the forecourt of the lower house.

No.1 accused had a thought that the deceased and his
party might be intending to inquire about something. He,therefore,
left his position at the kraal and went to the forecourt of his
lower house. When he came to the forecourt, he heard the deceased
saying to P.K.1, P.W.2 and the third man : "Hei men, get hold
of, and kill that person.. If he overpowers you I shall come to

your assistance" or words to that effect.

As the deceased uttered those words P.W.1, P.W.2 and
their companion rolled their blankets around their arms and advansed
towards him (No.1. accused ) with their sticks raised up. No.t
accused also raised his stick and advansed towards P.W.1, P.W.2
and their companion ready to fight back. When they were about
8 paces from each other Ma. 1 accused's dogs, which had been lying on o

heap of straw next to the house, attacked P.W.1, P.W.2 and their

22/ and their ...... .o



and their companion who then ran away chased by the dogs. No.2,
3 and 4 accused, who had been standing in front of the kraal next
to forecourt of the lower house, then threw stones at end thased

after P.W.1, P.W.2 and their companion.

In their evidenceaccused 2, 3 and 4 told the court that
the sticks exhibits 4, 3 and 5 were, respectively, their properties.
They confirmed the evidence of No.1 accused as to what happened whan
he arrived home on the evening of 14th July, 1987. However, the
evidence of No.3 accused, corroborated by that of No.2 and *+ 4
accused, was that after taking their sticks on the instructions of
No.1 accused they went to wait behind the kraal. They, therefore,
gave a lie to the evidence of No.t accused that they were standing

infront of the kraal next t0 the forecourt of the lower house.

Accused 2,3 and 4 confirmed that whilst cﬁasihg P.W.1
P.W.2 and theitr companion they heard gun reports. They did not knoty
who had fired fﬁoee shots and continued chasing P.W.1 and his party.
Théy chased them until they were in the fields, more than 300 yards
‘away from the village. In fact it was when P.W.1 and his pariy were at
@ place called Lekhalong far away from the village, that No.2,3 and

4 returned to No.1 accused's house.

Although the evidence of No.5 accused that he went to
No.1 accused's house after accused 2,3 and 4 had returned from chasing
P.W.1 and his party was confirmed by No. 3 and No.4 accused, that was

denied by No.2 accused who told the court that on their return. to

No.1 accused's house they found No.5 accused already with No, 1
accused. If No.3, 4 and 5 were telling the truth then No.2 accused

was obviously not telling the truth on this poinf or vice versa.

23/ It is clear .......



It is clear from thelr evidence that the contention of
the accused is, firstly that No.5 accused took no part in the
assault on either the deceésed or P.W.1, P.W.2 and their companion,
secondly that No.2, 3 and 4 accused,onfy assaulted or chased P.W.1
and his party. but took no nart in the assault on the deceased and
thirdly that P.W.1 and his party could ﬁot have run to the house

of ‘Mampote in the village of Ha Mafa.

The first and second contentions are basically gquestions
of identification. As repards the first contention it is significant
that P.W.3 told the court that on the evening of 14th July, 1987 she'as
outside her house collecting some -dry cow dung from her kraal when
she noticed No.1 and No;E accused ﬁassing next to her home. When
they came to his house No.1 accused was still with No.5 accused.
They joined accused 2, 3 and 4. No.1 accused then instructed all
the other accused viz. Mo.2 3,4 and 5 accused to get their sticks
and stand in readiness to fight some people who were coming to
fight him. According to P.#.3, No.1 accused even told accused
2-5 to stand in such a way ihat those people might not be aware that
they (accused 2-5) were going to fight. This is, however, denied by tha
accused who, as it has alreédy been pointed out earlier, told the couirt
that No.1 accused merely said the other accused should fight only in
the effect of those péOpIe trying to assault him at his home.

Be that as it May, P.W.3 went on to testify that in
compliance with his instructions all the other 4 accused obtained
Sticks and siood on the Torecourt of No.1 accused's house whilst he
himself went to wait at his kraal. Shortly thereafter P.W.3 noticod
the deceased, P.W.1, P,14.2 and another man also passing next to her

house. They were walking along the footpath leading'to the chief's

24/ place ......
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place. When they were passing behind his kraalé.still on the foot-
path,No.1 accused went to the three strange men and delivered a
blow with a stick on one of them. To that extent the evidence

of P.W.3 ¢.nfirms the evidence of P.W.6 who testified that one of

the three strange men had a wound on the head.

Accordiig to No.1 accused hi$ dogs then attacked those men vho
took to their heels. As they rah away those men werd chased by
the accused who were throwing stones at them. The iﬁree étrahge ‘
men ran across the mountain slope while the deceased ran up the

mountain in the direction {owards his home.

P.W.3 confirmed that as the three men were running away,
chased by the accused and the dogs, she heard gun reports. She did
not knaw ho had fired the shots. However, after she had heard the qun
shots P.W.3 noticed that all the five accused were then chasing
after the deceased. As they were chasing him P.W.3 heard No.!
accused shouting that the deceased should be struck on the legs.
They chased him till they went out of her view on the upper side oF
No.1 accused's house. After a while all the accused returned to

No.1 accused home.

P.M.3 denied, therefore, the accused's contentions that
No.5 accused did not participate in the assault on the three strange

men and the deceased. She further dienied that No.2, 3 and 4 .

accused assaulted only P.4.1, P.W.2 and their companion but not

deceased. [ must say I shserved all the witﬁesses as they
testified from the witness box before this court. P.W.3 impressed

me as a truthful and more reliable witness than the witnesses

I have so far dealt with. 1 am prepared to accept her evidence as

the truth.
25/ The evidence ........



The evidence of P.W.3 was, in some material respects,
corroborated by that of P.l.4 Lineo Ranyali, who testified that
her house is slightly on the upper side of No.1 accused's house.
On the evening ;n question she was sitting on a stone outside her
houﬁe. After sﬁe had heard gun reports she clearly saw the deceased
falling down as he was being agsaulted with sticks by the accused

who were all chasing aftcr him.

“The evidénce of P.W. 4 was, however subjected to criticism
on the ground that whergas in the Preparatory Examlnatlon record sha
Was recorded as hav1ng told the presidlng maqistrate that the fight
between the accused and P.4.1 and his party had started an the
forecolirt of No.i accused’s house she has denied it before this

court.

It is worth meniioning that P.W.4 is a young girl of about
15 years of age. She appeared rather shy as she testified before this
court. There is, in my view, the need to approach her evidence with
caution. For this reason 71 accept her evidence only in as much as it
has been corroborated by that of P.W.3 who as it has already been

stated impressed me as a more reliable witness.

It is to be borne in mind that the assault on the deceased
took place just before sun set when vicibility was still good.
P.W.3 and P.l1{.4 live in tho same village as acéusedvz, 3, 4 and 5
do. They, therefore, know cach other very well. That being so, it
Seems to me the question of mistaken identity of accused 2, 3, 4
and 5 by P.W.3 and P.W.4 isvery unlikely. Indeed, the accused
themselves told the court that they lived peacefully with P.W.3

and P.W.4 in the village. They could not, therefore, advanse any

good reason why the two witnesses would falsely implicate them in
this case.

26/ Although in .......
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Although in their third contention the accused wanted
this court to believe that P.W.1, P.W.2 and their companion weref
chased to Lekhalong which was far away from the village of Ha Mafa
and could not, therefore, have run to a house in that village, the
evidence of P.W.1 and P.Y.2 was corroborated by that of P.W.5
that they did run to the house of 'Mampote in fhe village of
Ha Mafa., Indeed, the evidence of P.W.1 and P.W.2 that they ran inte
the village is in a way, corroborated by P.W.6 according to whom the
two witnesses did come to her house and reported that the accused
were asseulting deceased. 1 see no sensible reason why P.W.1
P.W.2, P.W.5 and P.W.6 would all lie on this issue. In my view
the evidence is simply overwhilming against the accused.
I accordingly reject their story as false and accept as the truth

the version of P.W.1, P.M.2 . P.W.5 and P.W.6 on this point.

It is again worth mentioning that as it is common cause
that the deceased and the accused live peacefully in the village,
no good reason could be advansed'why the accused would brutally
assault the deceased in the manner described by the evidence.

In my view, the only sensible explanation is in the evidence of

No.1 accused who told the court that at the time his dogs and the
other accused started chasing P.W.1, P.W.2and their companion he was
about to join/gLe chase when he heard a gun report. He then looked
around and noticed that it was the deceased who wae using a

firearm. He decided to attack the deceased in self-defence. The
other four (4) accused also told the coert that they too heard

gun reports but decided to ignore them and continue chasing

P.W.1, P.W.2 and their companion.

27/ 1 must say ........ :
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I must say I find this rather incredible. If they heard
gun reports, as I believe they did, a natural reaction for the other
accused was to stop chasing P.W.1 and his party and go to the assis-

tance of No. 1 accused.

Although it was suggested, under cross-examination that
the accused were the persons who used the firearm which they
subseq;ently plénted on the deceased who had in fact, no gun in his
possession oﬁ the day in question, it must be remembered that P.W.7
told the court that he had sent exhibit 6 to Makoanyane for a
balistic examination and a report was made.' He also investigated
from the police section of the firearms about the person in whose
name the pistol, exhibit 6, was registered. Neithgr the balistic
report nor the name of the person {if any was found) in whose
name exhibit 6 was registered were made available to this court.
The only reasonable inference to be drawn from failure to make
available to the court all this evidence is that it was not going
to support the Crown case. 1 am, therefore, inclined to accept as
the truth the evidence of No. 1 accused that it was the deceased who

used the firearm on 14th July, 1987.

There is, however, ample evidence which I am prepared

- to accept that at the time the shots were fired the accused were'
a;tacking P.4.1,P.W.2 and their companion who were innocently walking
on the footpath leading to the chief's place., The accused were,

therefore, the first aggressors.

Granted that the accused were the first aggressors it seems
to me that, in all probabilities, the deceased fired the shots to

scare them away so that they might refrain from their unlawful assauit

28/on P.W.1, ..
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on P.W.1, P.4.2 and their companion. That being so, self-defence

cannot avail the accused.

*

Even if 1 were urong and it is held that, in the clrens:
tances, self defence did avail tﬁe accused thé%é is evidence thét,
as he was Beiné chased by his assailants, the deceasedl was riinning
away and was brutally assaulted with sticks even after he had
fallen down and/fﬁ?;g helplessly on the ground. The story of
NO.§ accused that as he ran away the deceased was moving his arm
backward as though he would shoot at him is simply unconvincing.
If it were the truth, a natural thing for No. 1 accused to do

would have been to hit the deceased on the arm that was threatening to
| shoot. But on his own mouth No. 1 accused told the court that he
aimed his blows on the dececased’'s head. There is no doubt in my

mind that as he ran away the deceased was not in any way threatening

the accused who, in my opinion, exceeded the bbunds of self-defence.

Considering the evidence as a whole, I am satisfied
that all the accused did participate in the bfutal assault on the
deceased inflicting upon him multiple wounds on his héad. The

Question I have earlier -posted, viz, .whether or not the accused are

the persongwho inflicted upon the deceased the head injuries and, -

therefore, brought about his death, must be answefed in the affirmative.

The next question that remains for the determination of
the ‘court is whether, in assaulting the deceased as they did, the
accused had the requisite gubjective intention to kill. In thié
regard the evidence that the accused assavlted the deceased with
sticks inflicting, nqt just oné bﬁt;.multiple open wounds on his
head which is a wvulnerable part of‘a human bod} must not be lost

sight of. In assaulting the deceased in the manner described by
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the evidenée the accused were in my view, aware that death was
likely to occur. They, nonetheless, acted reckless of whether or
not it did occur. Th;t being so, it musf be accepted that the
accused had the requisite subjective intention to kill at least

in the legal sén§e.

From the foregoing, it is obvious that the view that I take is tha
all the accused have committed the offence against which they

stand charged. 1 accordingly find them guilty of murder,

It must, however, be mentioned that only one of the
assessors agrees with this finding. The other assossor does not. The
finding that the accused are guilty of murder is , therefore, mine

and that of only one of the assessors.

B.K. MOLAI
JUDGE

16th October, 1989,

For the Crowmn Miss Moruthoane

For the Defence : Mr. Magutu
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EXTENUATING CIRCUMSTANCES

Having found the accused guilty of nurder, the court is
enjoined by S5.296 of the Criminal Procedure and Evidence Act, 1981
to state the existence or otherwise of any factors tending to

reduce the moral blameworthiness:of their act.

In this regard there was .evidence that whilst at
Marakabei police post No. 1 accysed and P.W.1 disputed the owner-
ship of the black with white spot ox. After the accused had left
the police post for his home village, P.W.1 and his party followed
him to-the village. They were going to inspect yet another animal
which No. 1 accused claimed to be his property. 1 have found, on
the eyidence of P.W.1 himself, that the animal could not possibly

be his property.

There was also evidence that at the time P.W.1, P.W.2 and
their companion were running away chased by the dogs, Nos. 2,3,

4 and 5 accused, the deceased fired gun shots. As it has been

mentioned in the course of my judgment, the deceased may have done
so merely to scare away the accused and stop them from unlawfully
assaulting P.W.1 and his companions. However,the accused may well
have thoughi that the deceased was shooting to kill them i.e. he

was taking sides on behalf of P.W.t and his party.

The cummulative effect of all these factors is bound to
have provocked the accused. Although it could not have reduced
murder to a lesser offence such provocation can properly be considerad

an extenuating circumstance.

There is no evidence that the accused planned or pre-

meditated the death of the deceased. For this reason, I found that the

/accused .......
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accused had intention to kill only in the legal sense. The absence of
premeditation of the deceased's death, is a factor that tends to

reduce the moral blameworthiness of the accused's act.

In the résult, I come to the conclusion'that extenuating
circumstances do exist in this case. Consequently the proper
. verdict is that the accused are guilty of murder with extenuating

circumstances.

Both my assessors agree.

SENTENEE

In mitigation of the accused's sentences the court was
invited to consider a number of factors. They were eloquently enumera-
ted bx the defence counsel. There is, therefore, no need to go over
them again, save to mention that they were all taken into account,
especially the fact that accused 2, 3 and 5 are small boys, of -
about 17 years or so, who have not previously served any term of
imprisonment. They, presumably, still entertain the fear of going
to gaol. If they were nowsentenced to serve a long term of imprisonment,
accused 2, 3 and 5 will, no doubt, come to realise that our prisens
are not concentratioh camps where peoplé are tortured and illtreated
for we punfsh people by merely depriving them of their liberty.

Once within the four walls of our prisons people are given a human
treatment. This may lead the young accused into a misconception

that prisons are built for people like themselves. They are certainly

not.

There is also the danger that by sentencing them to long

terms of imprisonment accused 2, 3, and 5 are going to mix with

/ hard heartend .......
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hard heartend criminals who will influence them adversely so that
when they come out of the prison the accused are: worse than -

when they were sent there.

Tﬁe court has also taken into account the fact that

- aceused 4 is an employee of No. 1 aécused. It was not easy for

him to disobey the instructions of No. 1 accused that he should take his stic:
and fight P.W.1 and his party, However, accused 4 is a grown up

person and ought to have told No.) accused that his instructions

were unlawful. He did not do so.

Notwithstanding the fact that it considered the factors,
to sbich it was {nvited in mitigatloh of the agcused'; sentence,
the court could not turn a blind eye 10 the seriousness ¢f the offence
against which the accused were convicted, It éakes a diéﬁ view of
people who unlawfully deprive fellow humans of their lives, There
Is , therefore, the need to impose a sentence that will éete} the
accused from a repetition of this sort of a thing. A senténce
that will serve as a lesson ;o people of accused's mind that the
courtsof law do not encourage people to take the law into their
own hands and kill other people. In the circumstances, the following

sentences are appropriate and the accused are accordingly sentenced.

Accused 1 : 10 years imprisonment

Accused 2 : 8 strokes with a light cane, to be
administered privately by a member
of the prison staff.

Accused 3 : 8 strokes with a light cane to be

administered privately by a member
of the prison staff,,

Accused 4 : 8 years imprisonment.

/Accused 5 ........



Accused 5 ; 8 strokes with a light cane to be
administered privately by.a member
of the prison staff. '

B.K. MOLAI
JUDGE

"17th October,. 1989,

For the Crown : Miss Moruthosne, -
For the Defence: Mr. Megutu.



