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In or about 1979, the Gmvernment af Lesatho set up an
in the Industrial
. Area nf Maseru. This was established as a trading acccunt

enterprise called Lescthn Flour Mills

! .

in terms of the Finance Act 1978. It
these proceedings that "Lesothe Flour
company, or a bedy corporate, and has

was common cause in
Mills" is not =a

no separate leganl

1 bersonality.of its own, The most accurate description

 /that



that can be given of it is that it is the Government of
Lesotho trading as "Lesotho Flour Mills," It falls
within the Ministerial respon$ibility of the Ministry
of Agriculture,

In order to conduct the activities of this enterprice
(I shall refer to it hereafter as "Lesotho Flour Mills,"
- but that phrase must be understood in the context of the
above remarks), the Government has to employ staff, The
+ four appellants in tThis matter were:amongst the large
body of persons so employed, 1In October, 1988, staff
members received letters advising them of the salary
increments decided upon for the coming year, The measure
of increments caused dissatisfaction amongst the employee
because these wei'e not in liAg with the review of salorlc:
in the civil service which had been made in April, 1933,

{ ‘and with the review in "otherrpara -statal orgenlzgtwon .
f i

This dissatisfaction ledlto a written protest which
was signed by a large numberlof employees, and deliveraod
to the menagement of Lesotho||Flour Mills late in the
afternoon of Mriday, 30th Septhber 1988, This document,
after expressing the grlevanée of the signatories, cnded
with the sentence:

Ry
"We decide therefore that! until we shall have

RN

received a satisfactory| answer, we will suspend
out day to day work. "w

Because of certain holihays} the next working day

was Wednesday 5 October, Th?#e is a dispute of fact
- about exactly what took plac% on the three days 5 - 7
October to which 1 shall revert at a later stage in this

Judgment. But it is common %Buse that on 10 October,

Lesotho Flowr Mills sent 1eL¥ers to 318 employees summa-

I
. 4
['rlly dismissing them from th%gr employment, Included
amongst these were the fouri%ppellants.

.r
The grounc given for th?!dismissal was that the
recipients of the letters ha?iwilfully disobeyad a law-
ful instruction from management to report to work and

resume their normel duties.

/0n
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On 18 October 1988 the p%esent appellants launched

111

' ‘an application in ‘the High Court, as a matter of urgency

‘ |
" citing as respondents the Genggal Manager of Lesotho Flour

.Mills, the Chairman of its Board of Governors, Lesothc
Flour Mills, The Minister of, Aé%lculture, Co-operatives
& Marketing, ond the Attorney-General in his capacily os
the principal legal advisor t%[Fhe Government,

ki
The substantive relief cIaimed was

(i) thet the decision ofithe First Respondent
te dismiss them summarlly be set aside;

{ii) that they and other %mployees who were
summarily dlsmlssed]be re-instated and/or
re-engaged 1n the employment of the Third
Res“ondent |

I

{(iii) that the trade dlSpute between the employees
and Lesotho Flour Mills be referred for set-
tlement in terms of}sectlons 54 to 57 of the
Trade Unions and Trade Disputes Law, 1964,

and

The case made out in the founding affidavits was

J
(i) that the dlssatlsfaction with the salary
inerements and the: consequent presentation
of a written document|by the employees had
lea to n trade dispute,

(ii) that although the employees had initially
not presented themselves for work ol 5
o October, they had later gone back to work
. on that’ day; : *l

(iii) thot when they presented themselves for work
on 6 October, they found that the gates had
been lecked, and that they were not allowed
to enter the premlses of Lesotho Flour Mills;

(iv) that on 7 October, management had indicated
thet only those employees who signed a docu-
ment in which they, agreed to return to work
on the existing terms!and condition of pay-
ment and work, would Pe allowed back on the
premises, whilst those employees who refused
to sign the document
expelled from work,

would render themselves

It was coqtended that th&s action by Lesotho
Flour Mills constituted|s lock-out with the
intention of compelllng or inducing employees

to agree to the terms dictated by the manage-
ment, and zs the necessary procedural steps
preseribed in Part X ofjthe Trade Unions and
Trade Disputes Law of<§964 had not been followed,
§\ /the
s
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1
the lock-out was illegali!| From this it followed
that the instruction to the employees to return
to work on the existing merms and conditions was

itself wrongful, and fallure to comply therewith
could not be a valid ground;ﬂrom summary dismisszl,

The Respondents contestedithese assertions. They

claimed that as from 5th Octpéér, the employees had gone
on strike, and thot as the necéssary procedural steps
had not been followed, the simmke was illegal, They
denied thet the cmployees had:Feen willing to go back

to work, but svated on the cpntrary that they had
determined to prevent the norﬁal functioning of the
operations of the mill, and had on the afterncon of 5
October -threatened and menacedlthe crew of a bakery

vehicle who hod called at the m111 to pick up supplies

- 'of flour. They denied that the employees had been

locked out with the intent of:trylng to coerce them to
accept the demcnds of management and asserted that the
true reason was that they had“a genuine apprehension that
if the striking workmen were ieft at large within the
mill premises, the situation %1ght degenerate into acts
of violence causing danger tp;iife and property.

i
The opplication was heard;iin the High Court by
Mr, Justice Lzhohla, who dlsmlssed the application, save

. for the first pirayer, which had asked for leave to proceed

1

as a matter of urgency and dilspense with the forms and

'
1

!
service provided by the Rules:?
|

Appeal was then noted tb!this Court on a number of

Ii |

' grounds; but when the matter;was called, counsel for

appellant indicated that as th re were 2 number of dispute:
of facts raised on the papers

IFe was confining himself
“to arguing only two points, namely -

(a} that it was common| cJuse on the affidavits
that the employees had gone back to work
on 5 October, and accordlngly the strike
had ceased, and therefore the subseguent
action taken by the management constituted
a2 "lock-out", 1“

The conseguence of] Fhls was that, on the
basis of the common]facts, the order to
the employees to resume work would not
have wilfully beenfdisobeyed

i /and
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and (b) that as Lesotho Flouﬁ Mills was really
the Government of Lesotho trading under
thot name, the Appellants were subject
to thé provisions oflthe Public Service
Order, 1970, sectlon}19(1) of which

" provided that the power to remove persons

holding "public offlce" from such oifice
could be exercised only after consultation
with the Public Servrce Commission.

Coe o .
ﬂas ‘it common CWuse that therehwas an unlawful lockout

f i

'

It was accepted by Appellants’ counsel that in

C il
order to determine what facts %re common cause, for

f.purposes of his argument, the Gfﬁrt must accept as

correct the cverments made in Fﬁe affidavits filed by

* the 5 Respondents together with |such facts in the

cx e i
applicants! afficdavits as have|

ot been controverted.
Once this basis is acceptgd then it is clear that

the first submission is untenable. The afridavits filed

by Respondents leave no room for doubt.that they were

asserting that the employees W%Fe refusing to go back to
work on 5 and & October, and that they were locked ocut
on 6 and 7 October because of arperceived threct te tha
safety of the premises, Theseilllegations are contained

! iin paragraph 20 of the affldav%t of Mr, Banford, and whon

i it v o iz e

e
confronted by <hem, Appellanﬁs‘ counsel was not able to

!
pers1st in the contentlon thati
|
|

he contrary was "common
. 1
cause" : 1

1

Mere the emplevees subject to
Service Order, 1970% §

E
|
I
|
!
h

e proﬁisions o%tthe Public

As has alrcady been indicsated, the Lesotho Flour
Mills is really the Government|carrying on business undcr
that name. It is the real empleer of the Appellants.

. But does it necessarily followlthat the Appellants and

their fellow employees are "qulic officers" within the

meaning of the Public Service OJder°

"Public Officer® is deflnéJ in sec. 2(1) of the
Public Service Order as meaning "a person holding or

HE /acting
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acting in any public offlce"; and "public office™ is in

turn defined as meaning “any pffic; of emclument in thc
{

public service."

ffice of emolument" one
Regulations, 1969, which
ublic service, including

{
I
‘@
To ascertain what is anih
must turn to the Public Servilc
deal comprehensively with thgi
such matters cs appointment, prOmotion posting, termi-
nation of cpoointment, salary increments, retiring
benefits, onnual holidays, smck leave, houéing, medical
attention and allowances. The matter of Yemoluments' is
dealt with in reg. 401, Wthh refers to the emoluments
"that have been prescribed 1?tthe establishment list in

respect of that office....' ;b
Hi

T “'C“CD_O

It is however common cahse that the employees of

Lesotho Flour Mills are not R%id in respect of their
services, amcunts which hav?“?een prescribed in any

establishment list, They were all engaged under condition:

}%ét in a written document,
%ondltlons of employment cenl

of employment which are set
and are paid salories, Thel

i)
with matters such as dlsc1p'1ne, maternity and sports lerw:

1§41
pension scheme, leave pPOVlﬁlonS, termination and sc on.

These are not the same prov131ons as apply to the public
service, but rre specific tofLesotho Flour Mills.
According to the affidavit oﬂ Mr. Banford, the employees
of Lesotho Mlour Mills havehbeen the recipients of =saveresl
perks not aveailable fo publi” officers, and at no point

4

‘H\
during the existence of Lesgtho Flour Mills was any =ccount

T
taken of the salary structuggs of the public service in

fixing their saleries. ”
i

. {
It is not necessary fOﬂf

the Government may employlgﬁﬁsons to perform duties in tl:
furtherance of government ‘aGtivities without appointing

them to the public service,

inappropriate to do so0 on tﬁ? present papers as this
point has notv een raised oqicanvassed in the affidnvite.
i

I
4E
|
+
H

us to consider to what oxtent

It would in any event bhe

suffice it to say thet whether or not the Government shouls

of Lesotho Flour Mills to th=
it has not been estzblishas

/that

have appointved the employeeé

public service establishmeﬁt

f;,i
i

¥
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that it did so, and for somel;Fars now, such employees
-have been serving the Governmﬁﬁt under conditions of
employment different from th%se which apply in the public

~service, 1In some respects, thoy may have been better off
‘ . 1

i
u

' than their counterparts in the|/public service, in other

'respects they mav have been'wgiSe off.. But they are not

the holders of any office of gmolument and are therefore

not entitled to the benefit of sec, 19(1) of the Public

Service Order. f
[

Appl jcation of the audi alte#am" rule,

j

At the suzgestion of the(court counsel considered
whether - inasituch as the apﬁellants, even though mot
officers in the public serv1ce, worked for the Government
;and had certoain pensicon righté and legitimate expectationc -

they had before being dlsmlssed been given adequate notics

“that management was con51deri?g taking such a step agazinst
them, and anadeguate opportunl%y af being heard as to why
such stephgégg}g_ggt be taken fcf Mokoena and Others v,

Administrator, [Transvaal, 198 (4) S84, 912 (W))

I
What is adeguate in these’reSpects must always

:depend on the cwicumstances., Tt is besically a qguestion

of fairmmess. In this case the‘workers outside the gntes
of the Mill on ¢ October wer% - according to the Bandfordts

affidavit - warned on more tﬁgn cne occasion that if they
did not retun to work, they-ﬁould be dismissed, and were
afforded the onportunity to fgturn to work. They wanted
to negotiatoe fresh terms of employment but did not seclk
‘to advance ony reasons why,lif they continued in thei
refusal to return to work onithe conditions prescrlbed

by management, they should nqt be dismissed. Counsel

for the Appelionts was invi#eh to suggest what they could
possibly have said in this riegard but was unable to
suggest anvthing, In the chEumstances, I consider that
appellants ancd the ather emplcyees were given adequate
notice of the intended action agalnst them, and had = fair
opportunity to make representatlon of management if they
w15hed ',:

!. /In the
|
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In the result the appeai'fails; and appellants are
ordered to poy the costs theﬁ Ff.
Cigned S. haron

Judge of Appeal

1 agree
Signed 1. Mzhomed
Judge of Appezl
I agree -
signed C. Plewman

LU B R U R R B B O B R I BB A N Y

Judge of /fppeal

Bl '
56th day of January, 1989.

F!
' 1
For the Appelloants : Mr, Mﬁtsau
For the Respondents Mr. |1

{
Delivered ot MASERU thl%




