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IN  THE HIGH EOURT OF LESDTHO '

In the Application of

4

"MAMUSA  'MUSA Applicant

v
TEBA 18t Respondent

M. MAHULA- ~2nd Respandant

Jduy D G M E N T

‘Delivered by the Hon Mr. Justice B.K. Molai
on _the 7th day of June, 1988, °

The applicant herein nas filed with fthe
Registrar of the High Court. a notice of motion in which
she mpves the court for sn order framed in the following .

terms ;-

“(e) Setting aside the dismissal of the
applicant.

(b) Directing the 1st Respondent to re-
instate tne applicant with all her
rights and henefits.

(e} Directino the Respondents to pay the costs
of this application.

(d) Such further and/aor alternative vrellef."®

The Respondents have, intimated their intention .
to oppose this spplication. Affidavits hasve been duly

filed by the parties.

T+ emarges from the facts disclosed hy the
aFfidavits that in Degemher 1982 the ﬂppliéant, who 1is

a wnmaﬁ married in community of property, wes enganed

i

as receptionist by the’lst Respondent. . The letter pf

2/ employment, .....



employment, annexure "A" sttached to the founding
affidavit, set out her conditions of service. Thay

“included, inter alia, that she would receilve s starting

wege af M150 per manth.  Indeed, it is clear from annexury
nEH hér'pav sdvice slip ettached to the answering affi-
-davi;, that the applicant was & monthly peid employee

Tt ]

af ‘the 1st Respondent.

It is significant to note that the conditiods‘
of ‘employment set out under annexure "A" to the founding
éffidauit do nﬁt include m cleuse which specifically
state, how the contract emtered into by the spplicant

and the 1st Respondent was to be terminated. However: '

Clause (h) thereof does provide that:

"All the conditiaoms of your employment
will be laid down by current law."

It can safely be presumed, therefore, thet the contrace
" was to be terminated in msccordance with the prauisibﬁs‘

of the Emplovment Act 1967 ( as amended) which is the

current leaw,

It 1s comman ceuse that during 1985/86 applicant,
becéme allergic to.a amoking enviranqent, ‘On medical
- advice she applied for end was grented internzl depsrt-
_méﬁtal trangfer to ancothaer afficge thch waa free ufasﬁukingr
on conditions that her designatiuﬁh grading hut her ééiﬁpy
mpyld‘change - 8&e Aannexure "A", s letter of 31sth;Qemb@r
ﬂQB‘GI"QE_-tached to the founding affidavit, where it is
-clearly statad at peranraph 2 }-
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"Please nute that in effecting the
sald tranefer, your designation, grading
but your salery wil) change." .

0n 5th January, 1987 applicant assumed duties

in ner new office clesrly on cnnditiuns set out under
the above cited para“'Z of annexure "B". However, on

9th January, 1987 2nd Respondent aaked her to .gign &
certain document (annexure "E" to the answering affidavit).
According ta applicant, the document required her to opt
either tb sign a declsaration that she would nnf'he en-
titled to ennual increment or to go back to her farmer
nffice .(JI‘ to resign. She opted to return to her former office

#

rather than Fnrfeif her annual increment or resign her job.

Although in his answering affidavit James Van
Heyningef Coetzer, the Lesotho Manager of the st
Respondent, mverred that annexure "8Y to the Fuunding‘
.affidauft made it guite clear to applicant that there
would be e change in her saslery wupon transferring to the
new office, I must gay I bhave underscared the words "but
your salary" in the nbove cited peara 2 thereof te indicate
my -disagreement with the aQerment. AR proper reading pgf
parq 2 aof annexure'?B" to the Founding aFFidaYit leaves
me with na.dDUBt whatever that the only cunditinns
agreed upon when the applicant transferred to her new
office were thet her designatinn:and‘grading would chenge,
but not her salar\;n It follows therefore, that JamES‘ 
Van Heyningen Cnétzer Is not cnrrect-uhen, in his answerino
affidavit, he dépnées that annexure "B to the fcundiﬁg
affidavit mede 1t guite cieaf to the applicant thét'there‘

would be a change in her salary.
L/ I heve caoas



I have elso had the vccasion to read through
snnexure "E' to the onswering effidavit. Although this
document embodies Ha condition that the spplicant muat
opt to return to her former office ar realgn her job
and the épplicantlis tHeranre wrang in saying 1t does,
it certainly requires her to make an undartaking that
she will not be entitled to increments until other atuff
membera in her “new department have reached her salary
lgvel. Thia wae not one of the conditions under which
it was originally ‘agreed that the applicant should trans-
fer to fhe‘néu.debartment. It Qca in effect an introduc~
ticn of an additional condition under which the epplicant
was to transfer»tU'tHe«neu“department. She waé'entitled
to accephhnr.declinewit‘and”thE‘Heapnndénta‘had nﬁ
riéht‘tc'imbnae~it"unilaterallv. However, in her ouwn
teatimony,.inateadFDf“justndeclining‘the‘additimnél
'conditinnwthemapﬁlicant decided (verbally) to.return to

her former-office,

It appears"?rﬁmjanhexure "C" to the founding
gffidavit that following aomENUiscussipns which the 2nd
Reapdndent held with the applicant on 23rq Jdanuary, 1987
“the former adviseg”the'latter”that_she could revert tn
\he; previous office uh condition that she.was able to
produce a medical cgrtificate fram a certain Dr.
Ntihakana to the effect that she was no longer allergicr
tn a-amnking envirgnment. The spplicent was congequently

gxamined by Dr. Ntlhakana who, however, issued‘énnexure oo
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to the'Fuunding affidavit, which annexure "D" showed thzt

the applicant was still unfit %o work in & smoking enviraon-

ment. -

It is not disputed that annexure "D" to the
founding af%idavit was communiceted to the 2nd Respondent
who, houwever, saddressed to the applicant annexure ngn
(attached to the faunding affidavit) the ietter of 30tn.
January, 1987.1n which he notified her thet her contract
nf employment with the 1at'Respundent'uas terminated:
with effect from 1st February, 1987 in accordance with

the proﬁisiuns of paregraph (b) of subsection (4) aof

1

section 14 of the Employment Act 1967 (as amended).

It is worth noting thet at para & of the

anawering affidavit which wes deposed to by thgf%np Res~

pondent the reasons behind the decision to terminate

the applicant's contract with the 1st Respondent are
gstated as follows | fsl
"Because of the stalemate which had been

reached i.e. the applicant could not
work in the cash office because of her

health condition and she refused to
sign an ackrowledgment regarding her
pPost desigmation and annual imcrements

I declded to discuss this matter with
Mr. Coetzer and he arrived at the decision
that the applicent's services be terminated. ”

It is significant to note that in para,B.UFﬂ
hia,answering affidavit James Heyningen Coetzer haS'associ“tzﬁ
himself with the above cited averments dppased to. by +ﬁh
2nd Respondent. By the "cash office" I understand the
'depnnenta to mean the office in which the applicent was

[

warking prior to her being transferred to the new office.

6/ That béinguqquaa



Thet being so, it is to be rpmembered that by annexure 07
to the founding affidavit the 2nd Respondent had told
the'applicant that she nndlé revert to her former office
-én;cogdition thaﬁ she wee able to produce Dr. Ntlhakana's
médiéaiucertiFicate as proof thet she was fit to work
*in.éhat office. However, Dr. Ntlhakana's mecdlcsl certi-
“ficate shnweﬁ that the applicant was sﬁill allergiﬁ
ju'smoking enuirunment.and, therefore, nat fit to

work in her former pffice. As the only conditinn on
whi;h she was to revert to her former pffice had not been
satisfiqd the spplicent could not be expectes tn retufw

“to thst office. Nor, indeed, could she be blamed for

not going back to her Fmimer office.

As regerd the alleged'appliéantféf}efusal tao
gign an acknnuledgment for the alteration of her post
designatimn 1t 15 tn be remembered that 02 5th Januarv,
1987 she did sgsumeg duties in her office after the 2nd
Respondent had clemrly Informed her by annexure "8"
to the founding affidavit that in eFFecting her transfer

ber designation would change.

'That-being an, it is highlq impraobable thet tHe
reason behind her refusal to sign annexure "E" wes that
) the -applicant did not want her post designation to chang
. S
The real renson behind the applicent's refusal té aign
annexure "E" tn the answering affidavit was nbv{nqqlv
that the Respondents reguired her to sign away her
annual increments @8 A new condition for her. transfer

to the new office. ' e
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It has alreedy been pointed cut earlier that
aFtef the applicént nad agreéd with the Respondents that
she was trensferring to the new nffice on Eonditinns
clearly set out under paragraph 2 of annexure "B" to the
founding affidavit, the latter had nq right to change
unilaterelly thoee conditions by the introduction of
the additions) condition viz. that the former should
sign away her-annual increments. IF they did, the
applicant was perfectly entitled to decline to sign

annexure "EW--¢p-the onswering affidavit.

It follows, therefore, that in terminating,
88 they did, the.applicent's cantrect with the 18t Res-
pandent for the reasons-set out under paragraph & of the

ansmering”affidauit“thE“Respundenﬁsﬂaéted“unlaufullyo

Tﬁat~is,”homeverwnnt”the~end of the story.

It must bewhanne“inmmind"thathhe.appiicant is a woman
married in cummunitymof”pruperty”andfwtherefnre; subject
“to her husbandls*maritalwpnmerh.nThiﬁ“mas‘pa;nted gut

by James_Uan»Heyningennspetzer“whu-depused o the |
answéring_affidauit~innwhich"hE“averreU”that a8 she was
,Qﬂﬁssfatéd'hy-her"hushand~the-applicant had no iocus
standiito institute these pracesdirgs. In his replying .
affidéyix.the.appliaant-cunceded“that as B8 woman merried:

-

locus standi to. institute. the-proceedinga. - ‘She,  howevar,

addedsthatuanmtheuday"nﬁmhearihgwshemmnuld apply Fﬁr-tﬁé
amendment~nF“her_fnunding~effidauitatb~the‘Effect thE%
ghe was assiated by her husband. GShe never-did. The
end resﬁlpm;a'thatwthe applicant,a woman-married in

- - -8/ community of .....

g



cammunity of prnpefty end therefore, subject to the
marital power af her husband is9 nzither agassisted by
her husbmnd, nor granted leeve by this court, tn insti.

tute these proceedings unpssisted by the husbend.

In his work tie South Africen Law of Husbsend =and

P

Wife (2ng Ed) at p. 1686, H.fR. Hehlo has this to say an

the issue:

. "As @ genersl rule, a married woman who is
-+ subject to her husband's marital power
hes no lpocus standi in judicio, that
Is to say, she may not conduct legal
proceedings unassjsted, whether as

Plaintiff or defandant.” .

Later on at p. 187 the learned author went on
to say

"Where a woman who is married te her husband

subject tn the marital power sues or is

being sued unassisted by her hushand the
proceedings are without legal effect.”

I.)agree, and it is far the gimple reeson thet

the applicdnt has no locus stendi thet I come to the

conclusion that this ospplication ought not to succeed.
It is accordingly dismissed. 1In the discretinn of this

.court. no arder 1s made as regards costs.

B.K. MOLAT
JUDGE
7th Junes, 1988.

For Applicant :Mr, Monyako,
For: Respandents : Mr. Kporhoff.



