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IN THE HIGH COURT OF LESOTHO
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in the Applicstion of

'BANYANE ERNEST THAELE ' Petitioner
VE -

RAYMOND MDTHEPL , 16t Respondent
PHOSC MOKETA Z2nd Respondent
BENEDICT MLYHIBE 3rd Respondent
PAUL LETLALA 'MABATHOANA 4th Respondent
CHIEF ELECTORAL OFFICER 5th Respondent
ATTORNEY-GENERAL M 6th Respaondent
THE HON, THE PRIME MINISTER

(Dr. Leabua Jaseph Jonathan) 7th Respondent

THE SPEAKER 0OF THE NATIONAL . ‘
ASSEMBLY (John Tehoho Kolane) .- B8th Respondent
and

55 DLNETS ov.veseesoencecacns 9th to B3rd
‘ : Respondents,

JUnDGMENT

N R AL Lt S S———————t Sy

Delivered by the Hon, Mr. Justice B8.K. Moleil
on the 22nd day of Aupust, 1984.
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The Petitioner herein moved the court for a

declaratory order Frsméq in the follouwing terms:

"(a) Declaring that the elections end
returns of the 1st, 2nd, 3rd, &4th,
and 7th ﬂeapondenta and Reapundeqta
9 ta 63 were invelid and that esch
is thercfore deemed to have vacated
his see: in the National Assembly.

ALTERNATIVELY

i

Declaring that 1st, 2nd, 3rd, hth‘and
7th respundenta! and resvnndents 9th
to . 83, have epach not been validly
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glected as @ member of the Natlonal

. Assemhbly:

(h)

(c)

(d)

(e)
(f)

The
oppose this

duly filed,

Declaring that Government Notice
No, 102 af 1985 setting out the
names of mambers sllegedly elected
to the Nationsl assembly and the
constituencies represented by each
of them is void and of no force and
effect.

Declaring that Jahn Teboho Kolane who
is described as the Speaker pf the
Netional Assembly is in fact not the
Speaker of any Netienal ARssembly - -
praperly constiltuted accufding to

the lew® of Lesotha.

chlaring‘that the contents of a
document entitled "Supplement No.

to Gazetta Ng. 55 of 11 October,

1985" and described ms Act No. 4

of 1985 (the Parliament Amendment

Act 1985), is not an Act of Parlia-
ment prop2rly constituted according to
the laws of Lesotho and consequently the
matters gontained in such document are
not mattersto which this Homourable
Court ought te have regard.

Costs - of suit sgeinst such of the rea-f
pondents as may opposz this applicetion.

For such’ further or alternative relief as
the above Honoureble court mey deem fit."
Respaondents intimated their Intention to
petition and the ansuwering affidavit wasg

The Replying affidevit was slso Filed.
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In the interest of clerity it is perheps
neéessary ta mention that on 13th_55pfamber, 1985 and
following the 1985 General Elections in Lesotho the
Petitiungr rerein instituted Bn urgent espplication
against tie First eight ﬁeapnndents in which applicatici
hé-mcveﬁ the High Court for, inter alia, an arder coucned

in the following terms:

"(h) Perﬁifting‘the'applmhnt ta dresenf
to tnis Honourable court within
 such extended time as to the court may
geem just an electian petition wherein
the applicant will claim-thét the
--electiun to the Nationsel Assembly on
the 714th August, 1985 of the first,
second, third and fourth respondents
‘was invalid and that each such respondent
‘be deemed to heve vacated his sest in’
the MNstionel Assembly."

The ground upan which the applicant proposed to
base tﬁe contemplated Electinn petition was that the
four (4) constituencies viz. Maseru North, Maseru
Centrel, Maseru Souti eand Maseru £ast, in respect of
which the first, sennnd. third and fourth respondents
were, respectively, glected members bf the National
Agsembly did not in iaw, exist. The resnonden?s could
not, therefufa, have heen lawallg elected representativies

of non-gxistant constitutencies.

Notwithstending opposition by the zight (&)
respondents the application was, on 6th November,
1985 grented by Levy, A.J. aon condition that the
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gelection petition would be instituted not later than
15th December, 1985. Consequently the present
election petition, dasted 11th December, 1385 was movec

as asforespid.

In as %ér as 1t is IElEVEnt.tHE facts disclosed
by the papers hefdre me are that by Legal Notice No.
132 nf‘198h the Intorim National ﬂssemhig was dissolved
with effect from 18t January, 1985,.ébuioualy in prepa-~
ration for the Eenerai electign in Lesatho. Indeed,
the Chief electaoral officer énd the cnﬁatithenév
Delimitation Commission were appointed Qv Gouefnment
Notice No. 126 of 1984 snd Legel Notice No. 1 of 1985,

regpectively .

In terms of the order made by the 1969 censtituency
Delimitation Commission the country had been divided
into sixty (60) constituencies. That Order was published
in the gazette undar Legsal No£ice No. 33 of 1969. The
petitioner waes entitled to vote in the constituency
stv;ed Maseru Na. 31. In terms of the order made under
Legal Notice No. 64 of 1§BS, which was published in go
gazettelwo. 31 of 12th July, 1985, constituency No. 31
was eplit into four (&) cnnatituencieé viz. Maseru
North, Maseru Centrel, Maseru Suuth and Maseru Easst, by
the 1985 Constituency Delimitetion Commission. The
Commisgion alsn sltered the boundaries of all the remain-
ing constitu<encies ., |
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On 17th and 18th September, 1985, Beﬁeral Electionn
were held in Lesptho. As a result the first, second,
third snd fourth respondents were, resbectively,
declared duly elected membérs of the National Assembly
in respect. of the Maseru Naorth, Maseru-Eentral{

Mageru Soufﬁ'and Maseru East constituencies. - The 7th
respandent and the regpondente deécribed as 55 pthers,
being the Sth to 63rd respondents, were similarly
declared ele&fed members for the rémaiﬁing 55 consti-
tuencies deliminated in termé of tif 1985 delimitation

order.

In his election petition pepers the Petitionuey
relied on the provisions of subsection (4) of section

17 of Paq}iament ﬂEEmN9° 5 of 1983 which came into

operation on 1st August, 1584 in terms of the
provisions of Legal Notice No. 87 of 1884, The sub-
section readg

“4(4) Every order made by the Commission
undor this section ahall be published
in tile gazette and shall come into
gffect upon the next disgolution af

Perliament after it is made"”

The content: =@ 02 Petitioner, which con-
por s -2, however, desputed by the Respnnden}a, was
that if it became effective upon the next digsolution
nf.Parliament after it was made 1t stood to reasan that
as of 1st January, 1985 the order made‘by the 1960
Delimitation was still effective and operative and
was reguired to bo utilised for the purpose of
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determining the constitucncy boundaries for the next
election plamned for 1985. That being so, the order
made by the 1985 constituency Delimitatian Commission

under Legal Notice No. 64 of. 1985 published in gazette

No.31 of 12th July, 1985 uwas 1nv511uq The elections
beld i& cuhstituéncies invalidly determined by the 1965
Delimitation was invalid. The sixty (50) persﬁns
purported to have beon elected in respect of the 1985
Delimitation were likewise not validly elected members
of the National nssembly snd; indeed, the perscn they
elected as the Spesker of the Neticnal Assembly (8th
Respondent) did not in Fact_and in law pccupy such a
pogition. The petitioner submitted, therefore, that
gince the diéaolutinn of Parliament on 1st Januery,
1985, no velidly elected Natinnal Asasembly had come
into existence in Lesntho, nor had.any Speaker of tha

National Assembly been velidly elected.

It is perhape convenient to mention at this
Juncture that it is common cause that the originsl
applicatinn bhad tno be braught tn this court because
time for instituting an election petiﬁiqn had lapsed and
the validity of only the first four respondents was
challenged. Leave of the High Court had, therefore,
to be sought and nbtalned to file election petition out
af time in raspect of thé first four respandents, the

validity of whose vlection was challengéd“ No such

leave was saught ar obteined ta file out of time thea
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election petition in ruspect of the other respondants
whose election as members of the Naticnel Assembly

was not challenged in the nriginal applicaticn.

If the other respondents were to be joined in this
petition, it could perhaps be dona unﬁer the provisiong
_of Rule B8(5) of the High Cowrt Rules 1580, The
provisicns of rule 8(5) of the High Court Rules have,
hcwever, not been invoked and rightly so, in my opinion,
because this is not an Ex Parte épplicatiun to the
extent thot it relates fu the validity of the election
of the resﬁbﬁdéﬁts other then the first Fauf, the
electian petition muet in my opinion, fail for the
simple reason that it is prescibed and no leave of the
High Court has been gsought or obtained to file 1t out

1

of time.

It is to be observed that lLegal Notice No. 31
of 1985 published in Government Gazette Extraordinary

No. 12 dated 5th March, 1985 pravides, in pert:

"1. There sitall be & general registration
of electors in the sixty constituencies
gs delimited by the constituency Deli-
mitation commigsion {n 1969.

2. (1) The delimitation maede bv the con-
stituency commission in 1969 shell
be used solely for purposes of
registretion of electors faor the
forth coming general elections
in 1985

(2) The constituency Delimitation of 1969
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shall under nn circumstances be
construed as 8 delimitation for pur-
poses of general elections and it is
without prejudice to a consequent
order by the constituency Delimitation
Commission in exercise of the powers
veeted in it by section 17 of the
Parliament Act 1983."

There can be no doubt, therefore, thset in
terms of the provisions of the abave cited Legal hoticu
Mo. 31 of 1985 the constituencies determined by the cons-
tituency Delimitation Commission 1965 were. to be user
solely for registration of electers Fér the 1985 election.
It wes clearly enacted thet thé constituency Delimita-
tion of 1969 would under no circumstances be construed
as B delimitaticn for purposes of general election and
it was without prejudice to a consequent order by the
constituency Deiimitation Commission (1985)'1n exercisu

of. the powers vested in it by section 17 of the Parlismuni

g

Act 1983, Following the enactment of Legal Notice

No. 31 uf 1985, on 5th Merch, 1985, it seems.tm me;'thu
1969 cunstituency Delimitation could not have invalidated
the order made on 12 July, 1985 by the constituency

Delimitatinn'commiSQion 1985,

It is to be ohserved further that Act No.1
of 1985 which in fFact opersted retrospectively ‘with
gffect fram 1st July, 1985 amended subsection (4) of

Section 17 of Parliament Act, 1983.  The subsection

(as eamended)reads:
"{4) Every Order made by the commission
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under this section shall be published in the

gazette and shall come into force on the date

of its publication.

It is to be remembered that one of the orders
sought by the petitioner is that the abpve cited subsection
is not a valid Act of Parliament and must, therefore, be
ignored. The reason behifid this contention seems to be
that the 1985 Parliament which:enacted the amendment had
not been Iawfully constituted. % As it wlll be shown in
a moment I am unable to flnd on the papers before me
any Just1f1cat10n for holding that the 1985 ParllamenL
was not lawfully constituted. The amendment of subsectxon
(4) of section 17 of Parliament Act, 1983 cannot, thereforsa,
be invalidated on that reason alone. -

Assuming the correctness that thé order made
by the constltuency Delimitation Comm1551on 1985 was pun-
lished in the gazetta on. 12th July, 1985, it must be acceptd
that its validity was governed by the provisions of the
amended subsection (%) of Section 17 of Parliament Act, i38%
which had come into operation on st July, 1985, That heins
so, I am unable to .agree witﬁ the 'Pétitioner's contention
that reliance should be made to the old provisions of
subsection (4) of section 17 of Parliament Act 1983 to
determine the validity of the 1985 Order.

I hold the view, therefore, that the Delimitaticn
Order made under Legal. Notice No. 64 of 1985 dated t12th
July, 1585 was valid. The first, second, third and fourin
respondents who were elected in coﬁstituencies that were.
validly determined by the Order were validly elected membars
of the National Assembly. The 8th respondent who was
elected as the Speaker of the National Assembly by such
members occupied the position in fact and in law.

That is, however, not the end of the story.

By the anactment of ss.14 and 45 of the Lesotho (No.Z)
Order 1986 dated 4th March, 1986 the general elections
of 1986 were declared invalied and Parliament dissolved.
it is not disputed that the Petitioner has, therefore.been

{
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graﬁnd, by process of law, the relief that he is seeking
from the court. The only -issue that remains for the
determination of the court is the question of costs.

. That the elections of the respondents, as
members of the Natinnal Assembly, have been invalidated

by process of the law has, in my view, no bearing on the
fact that the Petitioner has failed to establish a

valid case against the respondents and,were it not for

the enactment of ss. 14 and 15 of the Lesotho (No.2) Ordcw
1986 his election petition would have been dismissed

thus entitling the respondents to costs thereof.

In the circumstances I consider it only fair
that the respondents should be awarded costs of this
petition and it is accordingly ordered.

22nd August, 1988.

For Applicant. i Mr. Unterhalter
For Respondent : Mr. Muguluma.



