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IN _THE HIGH ' COUNT OF LESOTHO

In the Matter of

MICHAEL MPDBOLE

JUDGMENT

" Delivered by the Hon. Mr. Justice B.H. Molat

The accused is before me on 8 charge of
murdering one Tankiso Tanka, it being alleged tﬁat on
or shout 11th January, 1985 B&d at or neér Ha Tsosane
in the district af Maseru he unlswfully and intentionelly
killed the decemsed. He has pleaded not guilty to the

charge.

It may be meptinned from the word go that at
the commencement of this triel Mr. Khauoe, who represents
the accused in this matter; informed the court that tne
depositions of Dr. Khalil Anwery, Mofosi Tanka, O0/Tpr
Noluntahunqu andTpr} Checane who were, respectively,
P.W.1, P.W.4, P.W.5 snd P.4.6 at the proceedings of
Preparatory Examination were admitted by the defence.

Miss Nku, counsel for the crown accepted the admi'ssions
. t.
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made by the defence counsel and the depositions of
Dr. Khalil Anwary, Mafaosi Tanka, D/Tpr. Noluntshungu and
Tpr. Cheoane became evidence in terms - of the provisions

of S. 273 of the Crimiﬁai Procedure and Evidence Act,

1981.. It weas unnecessary, therefore, to call the

deponents as witnesses in this trial.

It is also worth mentioning that after the
crown bad closed its case the defence applied for
the discherge of the sccused on the ground that no

S P

to answer. The applicetion was opposed -by the crown in

whose contention therg wos a prima facie cese established

by the evidence and the accused could not, therefore,

be discharged st that juncture.

There was evidence that on the night in’
questinn_the accused came to the home of the decessed,
pulled him outside the house telling him that they shaouid
have a talk. Subsequently the deceased was found to
have heen Fatally,afabbed" Without going infa the
Question of credibility there was, in my opinion e
prims facie case that the accused wes the person who

—————— ks

had inflicted the fetal steb wound on the deceaesed,

Thet being =0, the application far the discherge

of the accused was refused.

Ag they were perfectly entitled to do, the
defence told the court thet in that event they were

closing theii case. The court is now bound to gonsider
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the onlyv available evidence adduced by the crown, and

desl with the qﬁeétinﬁ of credibility to determine

mhethef ar ndt it has been establishéd beyond 8 reasohablz
doubt that the sccused has committed the nffeﬁég agaiﬁét

which he stands charged.

-In gs far a2s it 1is releuant; the.ewidence before
the court is that an the night of 11th November, 1985
D/Tpr Noluntshungu received a cértain repaort as a
result of which he pruceéded to the casualty department
of Queen Elizabeth II hospital in Maéeru where he found
the dead body of the deceased. 0On examining it for
injuries the police afficer found thaf fne body had =2
single stab wound on the chest. The deceased's baody was
thereafter cearried to the mortuary. He fhen'cnnveyed
the deceased's wife and a certain Peter KWhahlela teo their
home at Ha Tsﬁsanen He was In the company of another
police officer, Tpr. Eheoane. The two police officer
then looked for the accused but could not find him,
They returned ta their police étation from where ?hev

knocked off duty and went ta their respectivé hames.

On the following day D/Tpr. Noluntshungu met
Tpr. Chepane who handed to him the sccused together
with 2 knife which was handed in as exhibit bt
gt the Preparatory Examination proceedings. The
evidence of Tpr. Cheoane wes that after he had been to
Ha Taosane he continued with the investiogations during
the course of which he found end srrested the accused.
After making a certain ekplénatiun the accused
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over to him the knifeg - exhibit "1%. Tpr. Chenane
cautioned and charged the accused with the mu;der of the
- deceased. He ther brought the accused tagetﬁéf with the
knife, exhibit "1¥ to.thg police station where he

apparently handed him tp the D/Tpr. Neluntshugu.

Accarding to Dr. Khalil AnuaTy, hé wes the
medicel dbctnr whn, on 218t January, 1985, performed an
autupaQ‘on the dead body of a male African adult. The
bpdv wasg identified fa him-aa that of the deceased,
fankian Tanka, by MoTosi Tanka and Moeketsi Matobako.
This was confirmed by Mofosi Tanke who testified as
P.W.4 at the proceedings UFJPrenaratorv Examinatiun

and told the court thet the decessed was his won son.

+

The findings of the medical doctor were that the.
deceased had o single stab wound an the right side of

the cheétu The stah'mﬁuhd had penetrated through the
3rd and Znd intercostial space into the heart ertrium and
the upper lob of the lung resdlting in the death of tha

deceased.

I can.think of no good reason why the gvidence
of the medicel doctor thet the deceased had died as a
reault of the steb wound inflicted on the right side of
his echest should be doubted. The important guestion
for the determination ﬁF the rourt is therefore

whether nr not the accused is the person who stabbed

the deceased and brought about his death.
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In this fegard the ccuft heard the evidence
UF‘Pawn1, ‘Masentle Matsepe who testifled that the
deceased wes married to her elder sister. He was,
therefore, ber brother-in-law. On 11th January, 1985
she was staying witn her elder sister at the hoﬁe af thn
deceased at Sebaboleng, slies, Ha Tsosane. On the evening
of the dey in question her elder glister sent her tp-.a
ghop where she found the sccused who uffered to buy
her some bheer. She_ﬁeclined the offer télling the accus:
that she did ﬁot drink beer. After the accused had
insisted on buying her the beer P.W.1 decided to raturn
home by r different rnute for fear thet he might

follow her.

Shortly after P.W.1 had returned home, the
decesaed arrived from His place of unfk, in the mines
nf the Republic of Sodth Africa. He was in the company
cf Peter Khahlela. Tiey had brought with them cans of
beer which were placed on the table. .in;1 wes gent to
tﬁe butechery to buy snmé meat.- On her return home she
found the deceased in the cuﬁpany of his wife, Peter

Khahlelas and one Mafefonaneo

The-deceased’s wife was cooking the meat while
P.W.1 was uamﬁng dishes whenlthe agcused suddenly o
pushed the door open, entered into the house without
even knocking at the door and sat in a chair. Asked
- by the deceased what he wanted the accused.gavé no

reply. When the deceased asked him for the second timo
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what it was -that he wanted in the house the accused

merely noded his head in the direction of P.Y.1,

The deceased then got up from his chair, went to
the accusad and hit him a blow with an open hand. Howw
ever, Peter imtervened and separated the‘tmn men.
According to hef, P.UW.1 recognised the accused as the
person who had been insisting to buy ber beer at the
shop. She explainer thet to the people who were in tho
housre. The deceaserd then wanted to beat up the sccused
saying he did not understend what it més tﬁat he {accusen)
wanted from e girl as young as P.W.1. Agein, Peter
intervened and accompanied the accused out of the housa.
Shortly thereafter Paoter returped intoe the bouse and
cullectéd accusedis hat which had dropped on the floor
at the time he.was Mit by the deceased with an apen
hend. He took the hat outside and then returned inte

‘the housae,

The decesscd then demanded a Fu;l explanation
28 to who the accused wes and what businees he had st
the house. P.W.1 was agéin explaining what had happenud
betmeen hex and the zccused atlthe shap, earlier 1in
the evenino, when the latter suddenly kicked the door
open and gntered inio thg house. He went straight
to the deceased, caught hold DF,-énd pulled, him

towards the door saying : '"come with me for a talk,"

When Peter rusied to the two men, presumably to
intervene by separating them, P.W.1 immediately went intc

8nother room in the nouse to get a sjambok which she



intended handing over to the decessed so that he could
defend himself fram tne sccused. 0On bher return frnm
the room P.W.1 found that the sccused, the decessed

and Peter were already outside the house

P.W.1 followed them eoutside where she noticed
ene Nonki and three other strange people who'mérg,
however, outside tﬁé Fencg. éhe handed the s jambok td:
the decessed whp was Just staﬁdiﬁg on fhe stoep next o
the dopr. The decesscd took the sjambok but cowld noi
use it. He just remained standing with 1t where he wacg
next to the door. When the accused tried to rush at
the deceased, Peter kicked him, The accused then tried
to stsb Pater with a kﬁife but P.W.1 caught hold of him
ang orabbed the knife in an sttempt to digarm him. Tho
knife cut her in the hand and she had to let gﬁ of it.
Peter then kicked the accused who fell next to the fenco.

When he got up the accused ran auway.

‘Although the deceessed denied that he had beon
stabbed, in the coursw of the scaffle when his shirt
was unbuttoned bland splashcd out from his chest.

F.W.1 immedietely went to look for a vehicle with whic&
the deceased was rusiied to Queen Elizabeth II hﬁépital
in Maseru. She hersclf did not accompany the deceased
to the haspital, Poter and the deceased's wife did.

On thelr return from the hospitel on the same night

P.ld.1 learned that the deceased had'passed sway.
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P.W.2, Nonki Tsésane, gave evidence to the effect that
on the night of 11th Januery, 1985 he Qas drinking

at a beer house commonly called "village gete =&t

Ha Tsaéanu when the accused requested him to accompany
him to P.W.1's hnuseu' According to him the accused was
toc collect his eye glasses from P.W.4's house. On
their arrival st F.l.1°s place P.W.2 walted outside
whilst the sccused enterpd into the housc leaving ths
door open bahind him. P.W.2 could see the accused ster-
Qing in the house which was, houweve, poorly illuminated

with a2 candle light.

Shortly after the accused had entered into the
house P.W.2 noticed the deceased pushing him_uut,
They were 1mmed1ately followed out by annfhef maﬁ who
wre armed with a sjambok. Whilst the deceased and
the accusud were bnxing gech other on tho forecourt of
the house the man who had come out armed with 2 sjmabok
kicked the accused. P.W.2 intervened by telling the o
accused tn leave the plece and the latter obliged. Hé
confirmed the evidenci of P.W.1 'that the decessed uwas
dubseguently Fnund‘tm have been gtebbed on the chest ond
rushed tc the hospital in a vehicle. On the followlng
morning P.W.2 leerned thet the deceased ﬁad passed -
away.

It will be chserved thet there arc some
descrepancies in the cvidence of P.W.1 and P.W.2.
- While P.W.1 satd thu accusced had pulled the deceased nu
of .the bnuse P.W.2 said ;f waa the deceased whn‘pﬁahud
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the accused oput of the house. P.W.2 himself told the
‘cmurt that he ceme to P.W.1's house from a beer
drinking house. He was nsturally under the influence
of intoxication. In his own words F.W.2 told the
court that the huuaé from which the sccused and the
deceased came.uut was poorly i{lluminaeted with 8 canﬁle
light. Naturally he could not clearly see what was
happening. I am not prepared therefore to accept his
story unleas 1t can be corroborated by a more reliable
witness. I am inclined to sccept as the truth the
evidence of P.W.1, the person who was actually inside
the house and not under the influence of intoxicating

drinks at thg time of the incident.

Again while P.W.17 told the court that she
was the ane who went into one of the rooms in the house
and brought 8 sjambok which she handed to the deceased
outside the house, P.U.2 said the s jamhok wes brought
outside the house by & third men, presumably Petef, who
followed the accused and the deceased out of the house.
If 1t were true thatithe g8.Jambok was brought out ncf
b& P.W.1 hut -by Peter whg, eccording te P.W.2, .even
kicked the accused, it seems to me that Peter would
nat have only kicked the accused, but would heve elso
whipped him with the sjambok. In my view it is sensibln
to accept as the truth P.ma1'a.evidence that she was
the person whpo took the ajambnk.tu the deceased outsidu
the house and reject as false P.W.2's version thst

Feter came out of the house armed with the s jambok.,
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He that as it maj, there can be no doubt thét
considering the evidence in its fntality the ﬁeceasaq' Wi
was in the cnufse nf £he gcaffle cutside,the hbuse‘ was
stabbed by the éccused‘with the knife which he leter
handed to Tpr. Cheocane - EXH91" at the proceedings of
preparatory examination. The guestion I had earliér
posted viz. whether or not the sccused was the persen
who had fFatally atahbed the deceased must therefore
be answered in the affirmative. The salient point is
however under what circumatancea did the acﬁused stab
the decessed.’ It secms to me the person who would have
Enlighteﬁad the court in this regard‘waélﬁeter Khahlalnr.

Ha wAs, however, not called as e witress in this trial.

It may perhaps be mentioned at this stage that
the'monner in which the office of the Director of Public
Prosecutions Handled this trial was most disatisfactory.
After the evidence of the two crown witnesses had been
adduced the crown wanted the deposition of Peter #hahlaio
at the proceedings of the preparatory éxaminétimn to
be mccepted as evidence in this trial on the ground thmt'
the could not be fraced after ‘s deligent search. However,
the widnw of the deceased who had not testified at the
Froceedings of the preparatory examinetion and wnas,
therefore, sitting in the Court room pointed aut that
1t was not true thét Péter could not be traced. She
sald she could take the police to the actual hocuse in
which Peter lived at Welkam - the Republic af South
Africe. Misgs Nku who initially prosecuted this case ther

became 111 and the cesce had to be hdndled by severasl ntior
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crnwn.cnunaeis whe were either abaent in court when
the cage wes to continue or reluctant to proceed
even when Peter wss in attendance from his place

af work in the Republic of Spouth Africa.

. Finally the crawn case was closed without the
pvidence of Peter Khahlala. Ag it has been stated eurlicr
Heter uaa.a material witness who could heve enlightened
-the.cnurt on how the deceased was fatally stebhed by
the accuscd. Iﬁ the absence of such evidence the
possibility thst the accused could have fatally
stabbed the deceased in self-defence cannot be totally
excluded. That being‘su, a court of lauw properly
advising itself must heve a doubt on thié point, the
bengfit of which doubt is always given to the acéuaed

pergon, in our law.

There 18 8lso evidence that following his fatal

injury the deceased was still slive when he was

rushed to Fhe hospital. THE people who accambanied

him viz. Peter and deceased’s wife have not testified

in this trisl. We do not therefore, khow whether ar

not on his arrival at the hospitel the decesased was
étill.alive sand what treatment (if any) was administered
to him. The possibility that he wes gilven trestment

which could have percipiteted his death cennot, there-

fore, be excluded. In the result I come to the conclusien
that it is impossible to find the accused guilty of

murder nr culpable homcide.

There is however, evidence which I accept,
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namely, thst when ne ceme to P.i.1's house on thg
gecond occasion the accused went straight to the
deceased, caught hold nf; and pulled him outside saying
he should come with him for a talk, " By so dniné tqQ
accused wos in my view, essaulting the decessed. I am
unable to find sny justificmfiun for that assault, -
perticularly so becausepn sn.esrlier 0ccAsion the deceased
had cléarly demaonstroted to the accused that he wes

unwanted in the houso.

In the circumstances I have no alternative but
to come to the conclusion that the sccused is guilty

of essault common. He is sccordingly convicted.

My agsessor agreazs with this finding.
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11th Auguat, 1988,

For the Crown : Mr. Thetsane

For the Defence : Mr. Khauoe.
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SENTENCE

Coming now te the gueation of sentence I ggke
into sccount the fect that the crown counsel hss
informed the court that the accused has no previcus

conviction. He is, therefore, s firet offender.

I nlso teke into accnunt all the facts which
were raised in mitigation EQ the defence ecounsel,
eapecially the fact tﬁat the accused is a merried man
and has & wife and four minor children whn are his
dependants. There is no evidence thet accused's'
dependaents are not lnw sbiding citizens nf this country
They do not, therefore, deserve punishment by the Cnurfr
However, in punishing the eccused 1t is unfortunately

his innocent dependants who will suffer most.

I.élso take into_account that before he aggaulte!!
the deceased In the manner described in the course of
my Judgment the accused hed been assaulted by the_decenamd”
That wes no doubt priovocstion on the part of the deceesed.
Pravocatinn ie, however, not 8 defence, in our leaw. IF
the decessed thought the eccused was wrong in coming
to hié house uninvited and refusing to,answer duaetiuns
he ahould heve sued iiim before e court of law rether
than take the law intn his own honds by hitting Him with

an open hand,

By the same -tuken if he fhnught the deceased

had wronged him by essaulting him, as he did, the accused

/should
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should have takén*him before a
than taeke the law into his own
deceased's house and violently

the manner he did.

Although he was cherged
15 convicted of assnult common

than murder, culpable homicide

court oFllau rather
hends by returning to

pulling him out in

with murder the accused
which is a lesser offence

or, for that matter,

assault with intent to do grievous bndily herm,

Appraopriate sentence in the circumstences of this case

is, in my opinion,
of M90 or
of ‘9 monthg' imprisonment,

that the asccused should pay a fine

in defoult of payment thereof, serve a term

-1 accnfdingly sentence him.

B.4%. MOLAI
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11th August,

Far the Crown qu'Thetsane

For the Defence: Mr. Khauoe,
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