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IN THE HIGH COURT OF LESOTHO'

In the Appeal of :

MOLULA-KHOTLA THIBELLA NOE Appellant

V

J O B O T H I B E L L A N O E R e s p o n d e n t

J U D G M E N T

D e l i v e r e d by t h e H o n . M r . J u s t i c e B.K. M o l a i
on t h e 7th d a y of M a y , 1 9 8 6 .

T h i s a p p e a l is a g a i n s t t h e d e c i s i o n o f t h e J u d i c i a l

C o m m i s s i o n e r in a c a s e in w h i c h t h e R e s p o n d e n t ( h e r e i n a f t e r

r e f e r r e d t o a s J o b o ) had s u e d t h e A p p e l l a n t ( h e r e i n a f t e r

r e f e r r e d t o as M o l u l a - K h o t l a ) b e f o r e M o u n t M o o r o s i L o c a l

C o u r t f o r 6 0 s h e e p , 6 h e a d of c a t t l e , 2 h o r s e s and 4

d o n k e y s b e i n g i n h e r i t a n c e . T h e c a s e h a s b e e n b e f o r e t h e

c o u r t s of law s i n c e 1 9 6 4 a n d , in t h e i n t e r e s t o f c l a r i t y ,

it is p e r h a p s u s e f u l t o s e t o u t its long h i s t o r y .

It is c o m m o n c a u s e that t h e la t e M a b u s e t s a T h i b e l l a

Noe h a d t w o w i v e s to w h o m h e w a s m a r r i e d a c c o r d i n g t o

S e s o t h o Law and C u s t o m . M a b u s e t s a T h i b e l l a N o e h a d ,

t h e r e f o r e , t w o h o u s e s v i z . t h a t o f h i s s e n i o r w i f e ,

' M a s e t l e l i N o e , and h i s j u n i o r w i f e ' M a t u m e l i s o N o e .

J o b o is M a b u s e t s a ' s h e i r in t h e h o u s e o f ' M a s e t l e l i w h i l s t

M o i u l a - K h o t l a is h i s h e i r in t h e h o u s e o f ' M a t u m e l i s o .

It t r a n s p i r e d t h a t d u r i n g h i s life t i m e , M a b u s e t s a

w a s s u e d by his s e n i o r w i f e , ' M a s e t l e l i . f o r a l l e g e d l y

u s i n g a n i m a l s t h a t b e l o n g e d t o t h e s e n i o r h o u s e in t h e

j u n i o r h o u s e . T h e c a s e C C . 8 5 / 6 4 , w a s h e a r d b e f o r e M o u n t

M o o r o s i L o c a l C o u r t w h i c h f o u n d t h a t t w o of t h e c a t t l e

t h a t M a b u s e t s a w a s u s i n g f o r t h e j u n i o r h o u s e , in f a c t

b e l o n g e d to t h e s e n i o r h o u s e and s h o u l d , t h e r e f o r e , b e

r e s t o r e d t h e r e . It w a s f u r t h e r o r d e r e d t h a t p r o p e r i n -

v e s t i g a t i o n s s h o u l d b e c a r r i e d o u t w i t h a v i e w t o e s t a b l i s h i n g
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the status of the other livestock of M a b u s e t s a . The

investigations w e r e , h o w e v e r , not carried out as directed

by the court or if at all carried o u t , the results were

never made k n o w n .

It would appear that after the death of Mabusetsa

there was a time when Jobo approached some members of the

family with a request that Molula-Khotla should be instruc-

ted to restore to him animals that remained in the junior

house after the two that Mabusetsa had restored to the

senior house persuant to the decision in C C . 8 5 / 6 4 - That

is, the animals which were the subject of i n v e s t i g a t i o n s .

It was then that S e p h o t h o m a n e , w h o was apparently the senior

member of the family heading that m e e t i n g , said he would

think over the m a t t e r and give a decision on a later d a t e .

H o w e v e r , before the decision could be g i v e n , Jobo took the

m a t t e r to Mount Moorosi Local Court where he sued M o l u l a -

Khotla for 60 s h e e p , 6 head of c a t t l e , 2 horses and 4

donkeys which he said were animals belonging to the senior

house but had been carelessly earmarked to the junior house

by his late father, M a b u s e t s a . On the papers before me

that case was C C . 1 8 5 / 7 4 although it is not clear what the

decision of the Local Court w a s .

Whatever the d e c i s i o n , one thing clear is that Jobo

felt aggrieved by that decision against which he appealed

to the Central Court of Quthing. In C C . 1 6 / 7 5 the Central

Court granted what amounted to an absolution from the instance,

namely that as S e p h o t h o m a n e had not yet given his d e c i s i o n .

the provisions of S.14(4) of the Laws of Lerotholi had not

been complied w i t h . In other words the m a t t e r had been

prematurely brought before the courts of law and should

t h e r e f o r e , go back to the family for its d e c i s i o n . It was

specifically directed that a family meeting presided over

by S e p h o t h o m a n e should be held to determine the claim made

by Jobo against M o l u l a - K h o t l a .

A f t e r he had in vain tried, on several o c c a s i o n s , to

secure the attendance of Molula-Khotla to a family m e e t i n g ,

S e p h o t h o m a n e eventually convened the family meeting at
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w h i c h a d e c i s i o n was t a k e n t h a t M o l u l a - K h o t l a s h o u l d r e s t o r e

60 s h e e p , 6 head of c a t t l e , 2 h o r s e s and 4 d o n k e y s to J o b o .

M o l u l a - K h o t l a r e p u d i a t e d t h a t d e c i s i o n on t h e g r o u n d s that

it had been t a k e n in his a b s e n c e at a m e e t i n g w h i c h was

p r e s i d e d o v e r by a p e r s o n w h o w a s , in f a c t , not the head of

t h e f a m i l y . W e l l , as w e h a v e seen s e v e r a l a t t e m p t s w e r e

m a d e to s e c u r e the a t t e n d a n c e of M o l u l a - K h o t l a at a f a m i l y

m e e t i n g but he r e f u s e d or neglected to a t t e n d . T h a t being

t h e c a s e , t h e f a m i l y m e e t i n g w a s , in my v i e w , r i g h t l y held

in his a b s e n c e for to hold t h e c o n t r a r y w o u l d be t a n t a m o u n t

to s a y i n g he could hold t h e f a m i l y at r a n s o m r e g a r d i n g the

h o l d i n g of a f a m i l y m e e t i n g - a p o s i t i o n w h i c h is t o t a l l y

u n t e n a b l e in my v i e w . As a r e s u l t of t h e a t t i t u d e a d o p t e d

by M o l u l a - K h o t l a in this m a t t e r J o b o sued him as a f o r e s a i d .

The c a s e was i n s t i t u t e d b e f o r e the Local C o u r t of M o u n t

M o o r o s i as C C . 1 4 1 / 7 5 .

It w o u l d a p p e a r t h a t the Local C o u r t w a s i m p r e s s e d

by t h e c o n t e n t i o n of M o l u l a - K h o t l a t h a t S e p h o t h o m a n e was

not t h e p r o p e r head of the f a m i l y and t h e d e c i s i o n t a k e n at

t h e f a m i l y m e e t i n g over w h i c h he p r e s i d e d had no legal

e f f e c t . For t h i s r e a s o n t h e c a s e w a s d i s m i s s e d on t h e

g r o u n d t h a t the p r o v i s i o n s of S . 1 4 ( 4 ) of the Laws of

L e r o t h o l i had not been c o m p l i e d w i t h . J o b o was d i s -

s a t i s f i e d with the d e c i s i o n a g a i n s t which he a p p e a l e d

to t h e C e n t r a l C o u r t .

In C C . 5 0 / 7 6 , t h e C e n t r a l C o u r t took t h e view t h a t as

he had been s p e c i f i c a l l y i n s t r u c t e d by the c o u r t to c o n -

v e n e a f a m i l y m e e t i n g and c o m e to a d e c i s i o n , S e p h o t h o m a n e

had r i g h t l y p r e s i d e d o v e r the family m e e t i n g . The p r o v i s i o n s

of S.14(4) of the L a w s of L e r o t h o l i h a d , t h e r e f o r e , been

c o m p l i e d w i t h . I e n t i r e l y a g r e e . H o w e v e r , the C e n t r a l

C o u r t a l l o w e d t h e appeal on the g r o u n d t h a t Jobo had

p r o v e d his e n t i t l e m e n t to the a n i m a l s t h a t he c l a i m e d

a g a i n s t M o l u l a - K h o t l a . M o l u l a - K h o t l a was u n h a p p y with t h e

d e c i s i o n and a p p e a l e d to the J u d i c i a l C o m m i s s i o n e r ' s c o u r t

w h i c h h o w e v e r , d i s m i s s e d t h e a p p e a l . It is a g a i n s t t h a t

d e c i s i o n t h a t M o l u l a - K h o t l a has a p p e a l e d to t h i s c o u r t .
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It may be m e n t i o n e d t h a t a f t e r he had lodged his

appeal o u t of t i m e M o l u l a - K h o t l a passed a w a y . A p p l i c a t i o n

to s u b s t i t u t e his h e i r T s e h l a T h i b e l l a , as t h e a p p e l l a n t

and c o n d o n e the late noting of appeal in t h i s m a t t e r has

a l r e a d y been g r a n t e d by Levy A . J . It i s , t h e r e f o r e , not

n e c e s s a r y to deal with t h e s e m a t t e r s .

In as far as it is m a t e r i a l Jobo t e s t i f i e d b e f o r e

t h e trial c o u r t t h a t he was told t h a t the a n i m a l s , t h e

s u b j e c t m a t t e r of this c a s e , b e l o n g e d to t h e s e n i o r h o u s e

by his m o t h e r , ' M a s e t l e l i , w h o w a s , h o w e v e r , not called

as a w i t n e s s . T h e a n i m a l s w e r e a c q u i r e d as " b o h a l i " for his

( J o b o ' s ) a u n t s and M a b u s e t s a c a r e l e s s l y e a r m a r k e d them for

t h e j u n i o r h o u s e of ' M a t u m e l i s o . A c c o r d i n g to J o b o h e w a s

at t i m e s p r e s e n t w h e n the e a r m a r k i n g was t a k i n g p l a c e but

could not do a n y t h i n g as he was still y o u n g .

The a c q u i s i t i o n of the a n i m a l s was d e s c r i b e d by

J o b o as being 3 c a t t l e t h a t came from M p u t a n a S e k h i t l a n e ,

1 c a t t l e t h a t c a m e from M o l u p e S e k h i t l a n e . He c l e a r l y

a c c o u n t e d for 4 c a t t l e and it may thus be p r e s u m e d t h a t he

c o n c e d e d t h a t 2 of t h e 6 c a t t l e had b e e n r e s t o r e d to t h e

s e n i o r h o u s e by M a b u s e t s a . T h a t being s o , h e should h a v e

sued for only 4 and not 6 c a t t l e . Be that as it m a y , t h e

w i t n e s s c o n t i n u e d to t e s t i f y t h a t he knew t h a t 4 d o n k e y s

w e r e given to ' M a t u m e l i s o by M a b u s e t s a . He did n o t , h o w e v e r ,

say w h e r e M a b u s e t s a had a c q u i r e d t h e d o n k e y s f r o m . He m e n -

t i o n e d 2 h o r s e s t h a t c a m e from the p a r e n t s of M p u t a n a

S e k h i t l a n e and 60 sheep t h a t came from M p u t a n a S e k h i t l a n e

h i m s e l f . L a t e r on in his e v i d e n c e the w i t n e s s told t h e

c o u r t t h a t t h o s e a n i m a l s had in fact all died and w h a t he

was c l a i m i n g was t h e i r p r o g e n y . How he k n e w t h a t t h o s e

a n i m a l s had b e g o t t e n as p r o g e n y t h e a n i m a l s that he c l a i m e d

w a s n e v e r m a d e c l e a r to the c o u r t .

A c c o r d i n g to J o b o t h e court had o r d e r e d M a b u s e t s a to

r e s t o r e t h e a n i m a l s to t h e s e n i o r h o u s e but t h a t d e c i s i o n

was n e v e r e x e c u t e d . H e n c e his a c t i o n a g a i n s t M o l u l a - K h o t l a

w h o is t h e heir in t h e j u n i o r h o u s e of ' M a t u m e l i s o . W h a t

J o b o had in mind h e r e w a s c l e a r l y the d e c i s i o n in C C . 8 5 / 6 4
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and a p a r t f r o m o n l y t w o , h e w a s o b v i o u s l y w r o n g in s a y i n g

M a b u s e t s a w a s o r d e r e d to r e s t o r e a n y o t h e r a n i m a l s to t h e

s e n i o r h o u s e . As h a s b e e n p o i n t e d o u t e a r l i e r , t h e c o u r t

d e c i s i o n w a s t h a t i n v e s t i g a t i o n s s h o u l d b e c a r r i e d o u t

a b o u t t h e t r u e p o s i t i o n of M a b u s e t s a ' s o t h e r l i v e s t o c k . T h e

d e c i s i o n w a s , h o w e v e r , n e v e r c a r r i e d o u t .

T h e w i t n e s s , S e p h o t h o m a n e N o e , w a s c a l l e d in s u p p o r t

of t h e e v i d e n c e of J o b o . H e , h o w e v e r , t o l d t h e c o u r t t h a t

his k n o w l e d g e o f t h e a n i m a l s is b a s e d on t h e d i s p u t e in

C C . 8 5 / 6 4 . W e now k n o w t h a t a p a r t f r o m t h e t w o c a t t l e t h a t

w e r e r e s t o r e d to t h e s e n i o r h o u s e , t h e c o u r t c o u l d n o t c o m e

to a d e f i n i t e d e c i s i o n t h a t a n y o t h e r a n i m a l s in t h e p o s s e s -

s i o n of M a b u s e t s a b e l o n g e d t o t h e s e n i o r h o u s e . T h a t w a s

a m a t t e r w h i c h had to b e i n v e s t i g a t e d .

S e p h o t h o m a n e w a s at p a i n s to d e s c r i b e h o w M a b u s e t s a had

a c q u i r e d p o s s e s s i o n of t h e a n i m a l s . He s a i d of t h e 6 c a t t l e 2

c a m e f r o m M o l u p e and t h u s c o n t r a d i c t e d J o b o w h o had said o n l y

o n e c a m e f r o m M a l u p e ; H e s a i d a n o t h e r cow c a m e f r o m Q a c h a w h o

w a s , h o w e v e r , n e v e r m e n t i o n e d b y J o b o ; He s a i d a d o n k e y and

its f i l l y c a m e f r o m M p u t a n a b u t t h i s w a s n o t d i s c l o s e d by J o b o ;

He s a i d o t h e r 2 a n i m a l s ( w e do n o t k n o w w h e t a n i m a l s ) c a m e

f r o m M o l u p e ; H e did n o t e v e n k n o w t h e i r c o l o u r s and t h e p r o -

b a b i l i t i e s a r e h i g h t h a t h e w a s o n l y t o l d a b o u t t h e s e a n i m a l s .

T h e o n l y p o i n t in w h i c h t h e e v i d e n c e o f S e p h o t h o m a n e c o r r o b o -

r a t e d t h a t o f J o b o w a s t h a t M a b u s e t s a had a c q u i r e d p o s s e s s i o n

of t h e 2 h o r s e s f r o m M p u t a n a . It is s i g n i f i c a n t , h o w e v e r , t o

b e a r in m i n d t h a t J o b o h i m s e l f had t o l d t h e c o u r t t h a t all

t h e s e a n i m a l s w e r e a c q u i r e d a s " b o h a l i " f o r h i s a u n t s .

Sephothomane did n o t g a i n s a y t h i s .

All t h a t t h e w i t n e s s S e m p e N o e t o l d the c o u r t w a s

t h a t he did n o t k n o w h o w M a b u s e t s a had a c q u i r e d p o s s e s s i o n

of t h e a n i m a l s . He c o u l d n o t t h e r e f o r e be s a i d to h a v e

c o r r o b o r a t e d t h e e v i d e n c e of J o b o on t h e m a t e r i a l i s s u e

t h a t w a s b e f o r e t h e t r i a l c o u r t , n a m e l y , t h e a c q u i s i t i o n o f

t h e s e a n i m a l s .

T h e w i t n e s s L i r a N o e t r i e d t o d e s c r i b e h o w M a b u s e t s a

had a c q u i r e d p o s s e s s i o n o f t h e a n i m a l s b u t h i s e v i d e n c e w a s

6/ a further
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was a further contradiction to the evidence of Jobo and Sephothomane. He

said 3 of t h e c a t t l e c a m e f r o m M o l u p e t h u s c o n t r a d i c t i n g J o b o

w h o had said o n l y one c a t t l e had c o m e from M o l u p e ; he w a s ,

i n d e e d , a l s o c o n t r a d i c t i n g S e p h o t h o m a n e w h o had said 2 of t h e

c a t t l e had c o m e f r o m M o l u p e ; H e said o n l y t w o c a t t l e c a m e from

M p u t a n a thus c o n t r a d i c t i n g J o b o w h o had said 3 c a t t l e had

c o m e from M p u t a n a ; He again said 2 d o n k e y s and a f i l l y c a m e

from M o l u p e w h e r e a s S e p h o t h o m a n e had said o n l y o n e d o n k e y and

a f i l l y had c o m e from M p u t a n a .

In his e v i d e n c e M o l u l a - K h o t l a d e n i e d k n o w l e d g e of

t h e a n i m a l s c l a i m e d by J o b o and stated t h a t he had b o u g h t all

the a n i m a l s t h a t w e r e in his p o s s e s s i o n . P a l e s a N o e was

called to tell t h e c o u r t t h a t he and not S e p h o t h o m a n e was

t h e h e a d o f t h e f a m i l y . H e k n e w n o t h i n g a b o u t t h e l i v e s t o c k

of t h e l i t i g a n t s . N k a l o Noe c o r r o b o r a t e d M o l u l a - K h o t l a in

his e v i d e n c e t h a t he had a c q u i r e d the a n i m a l s in his p o s s e s s i o n

t h r o u g h his e a r n i n g s . He f u r t h e r s t a t e d t h a t t h e a n i m a l s

b e l o n g i n g to the h o u s e of 'Masetleli g o t f i n i s h e d w h i l s t h e

( N k a l o ) w a s h e r d i n g t h e m at the c a t t l e p o s t s . ' M a t u m e l i s o

N o e w a s a l s o c a l l e d to t e s t i f y t h a t she w a s n o t a w a r e t h a t

t h e a n i m a l s c l a i m e d by J o b o w e r e e v e r e a r m a r k e d to her h o u s e .

It is c l e a r from the record of p r o c e e d i n g s t h a t it

was J o b o w h o i n s t i t u t e d this case a g a i n s t M o l u l a - K h o t l a

c l a i m i n g t h e a n i m a l s w h i c h he said w e r e his i n h e r i t a n c e .

The onus rested s q u a r e l y on his s h o u l d e r s to p r o v e on a

b a l a n c e of p r o b a b i l i t i e s t h a t t h e r e w e r e such a n i m a l s and he

was e n t i t l e d to i n h e r i t t h e m . T h e e v i d e n c e a d d u c e d on his

b e h a l f on the e x i s t e n c e of such a n i m a l s w a s , h o w e v e r , so

c o n t r a d i c t o r y that no court of law p r o p e r l y a d v i s i n g itself

could d e c i d e the c a s e in his f a v o u r . On the e v i d e n c e it could

n o t , t h e r e f o r e , be said t h a t J o b o had s a t i s f a c t o r i l y d i s c h a r g e d

t h a t o n u s .

As has been p o i n t e d o u t e a r l i e r the trial c o u r t

d i s m i s s e d the c a s e on t h e g r o u n d t h a t the p r o v i s i o n s of

S . 1 4 ( 4 ) of the Laws of L e r o t h o l i had not b e e n c o m p l i e d with

s i m p l y b e c a u s e the f a m i l y m e e t i n g was p r e s i d e d o v e r by

S e p h o t h o m a n e who was n o t r e g a r d e d as the head of t h e f a m i l y .

I do not t h i n k the q u e s t i o n of who p r e s i d e s o v e r t h e family
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m eeting is material under the p r o v i s i o n s of S. 14(4) of the

Laws of L e r o t h o l i . What is important is that the members of

the family should c o n s t i t u t e the family meeting to resolve the

disputed p r o p e r t y . There is ample e v i d e n c e in the present

case that a number of m e m b e r s of the family of Noe did con-

stituted a family meeting presided over by S e p h o t h o m a n e .

W h e t h e r or not S e p h o t h o m a n e was the rightful person to preside

over that m e e t i n g is now immaterial b e c a u s e he did so on the

specific instruction given by a court of Law. The trial

court should n o t , t h e r e f o r e , have dismissed the case on the

ground that no valid family meeting had been held. It should

have in fact dismissed the case on the ground that Jobo had

failed to prove that M o l u l a - K h o t l a had in his possession

animals which he (Jobo) was entitled to i n h e r i t . The

Central C o u r t , in my v i e w , correctly allowed the appeal in

this case although it may have been for a d i f f e r e n t r e a s o n .

In his j u d g m e n t , the Judicial C o m m i s s i o n e r , indeed,

the Central Court took the view that there was evidence that

the animals claimed by Jobo w e r e acquired as " b o h a l i " for the

d a u g h t e r s of 'Masetleli and, t h e r e f o r e , belonged to the senior

house of M a b u s e t s a . This may have been the e v i d e n c e in C C . 8 5 / 6 4

and even then in respect of only two c a t t l e that w e r e actually

restored to the house of 'Masetleli. H o w e v e r , as I have

endevoured to show in this j u d g m e n t there was no e v i d e n c e at

all in C C . 1 4 1 / 7 5 that the animals presently claimed by Jobo

were acquired as " b o h a l i " for his s i s t e r s , the d a u g h t e r s of

' M a s e t l e l i . On the contrary it w a s the e v i d e n c e of Jobo

h i m s e l f that the animals he was claiming were acquired by

M a b u s e t s a as " b o h a l i " for Jobo's aunts i.e. the sisters of

M a b u s e t s a . That being so, the a n i m a l s , if a n y . belonged to

n e i t h e r of the two houses of M a b u s e t s a . The S e s o t h o maxim

"malapa h'a j a n e " could not apply to t h e m . They formed part

of M a b u s e t s a ' s unallocated property which he was free to

donate to either of his two h o u s e s .

In the c i r c u m s t a n c e s , it is obvious that the view

that I take is that as Jobo had failed to prove the e x i s t e n c e

of the animals he claimed from M o l u l a - K h o t l a and/or his right

to inherit any such a n i m a l s , the decision of the court of
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J u d i c i a l C o m m i s s i o n e r d i s m i s s i n g t h e a p p e a l w a s w r o n g and

c a n n o t be a l l o w e d t o s t a n d . T h e d e c i s i o n of t h e t r i a l c o u r t

d i s m i s s i n g J o b o ' s c l a i m w a s c o r r e c t and i s , t h e r e f o r e , r e -

i n s t a t e a l b e i t on t h e g r o u n d t h a t he had f a i l e d t o d i s c h a r g e

the o n u s v e s t e d in him v i z . p r o o f t h a t t h e a n i m a l s he c l a i m e d

e x i s t e d and his e n t i t l e m e n t t h e r e t o .

T h e a p p e a l is a l l o w e d with c o s t s .

B.K. M O L A I

J U D G E

7th M a y , 1 9 8 6 .

For A p p e l l a n t : M r . M a q u t u ,
For R e s p o n d e n t : M r . M d a .


