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IN T H E H I G H C O U R T OF L E S O T H O

In t h e A p p e a l of :

M O R I A N A H L A O A p p e l l a n t

v

R E X R e s p o n d e n t

J U D G M E N T

D e l i v e r e d by t h e H o n . M r . J u s t i c e B . K . M o l a i

on t h e 24th d a y of M a r c h , 1987.

T h e a p p e l l a n t , a 35 y e a r s old taxi d r i v e r , w a s c h a r g e d

w i t h and c o n v i c t e d o f r a p e b e f o r e a m a g i s t r a t e w i t h S e c o n d

C l a s s p o w e r s on t h e a l l e g a t i o n s that on o r a b o u t 3 1 s t A u g u s t ,

1986 and at or n e a r Ha Ranko in t h e d i s t r i c t of M a f e t e n g he

u n l a w f u l l y and i n t e n t i o n a l l y had s e x u a l i n t e r c o u r s e w i t h

L y d i a L e n k o , a 15 y e a r s old girl w i t h o u t h e r c o n s e n t . A

s e n t e n c e of M 2 5 0 p l u s 12 m o n t h s i m p r i s o n m e n t w a s i m p o s e d .

W h e n t h e c h a r g e w a s p u t to h i m , the a p p e l l a n t had p l e a d e d

g u i l t y and t h e p r o v i s i o n s of S. 2 4 0 ( 1 ) ( b ) of t h e C r i m i n a l P r o -

c e d u r e and E v i d e n c e A c t , 1981 w e r e i n v o k e d .

T h e f a c t s , and t h e s e w e r e a d m i t t e d as c o r r e c t by t h e

a p p e l l a n t , d i s c l o s e d t h a t on t h e late e v e n i n g of 3 1 s t A u g u s t ,

1 9 8 6 , t h e c o m p l a i n a n t a 15 y e a r s old s c h o o l g i r l , w a s r e t u r n i n g

f r o m s c h o o l w h e n s h e e m b a r k e d on t h e taxi d r i v e n by t h e a p p e l l a n t .

T h e r e w e r e no p a s s e n g e r s in the taxi b a s i d a s t h e c o n d u c t o r .

W h e n t h e t a x i c a m e to h e r b u s s t o p t h e c o m p l a i n a n t d i d n o t

a l i g h t . A f t e r it had p a s s e d t h e bus s t o p t h e a p p e l l a n t s t o p -

ped t h e t a x i and p r o p o s e d ( l o v e ) to t h e c o m p l a i n a n t . A t t h a t

s t a g e the c o n d u c t o r w e n t o u t l e a v i n g t h e a p p e l l a n t and t h e

c o m p l a i n a n t a l o n e in t h e t a x i .

T h e a p p e l l a n t t h e n p u l l e d o f f c o m p l a i n a n t ' s p a n t i e s and

s t a r t e d h a v i n g s e x u a l i n t e r c o u r s e w i t h her. T h e s e x u a l i n t e r -

c o u r s e w a s w i t h o u t c o m p l a i n a n t ' s c o n s e n t . It w a s n o t u n t i l t h e
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f o l l o w i n g d a y , 1st S e p t e m b e r , 1 9 8 6 , that the c o m p l a i n a n t re-

t u r n e d h o m e .

On a r r i v a l at h o m e , c o m p l a i n a n t ' s p a r e n t s q u e s t i o n e d her

as to w h e r e she had been and in reply she r e p o r t e d that t h e

a p p e l l a n t had b e e n raping h e r . T h e m a t t e r w a s f i r s t r e p o r t e d

to the v i l l a g e h e a d m a n and then to the p o l i c e who r e f e r r e d

c o m p l a i n a n t to a m e d i c a l d o c t o r for e x a m i n a t i o n .

It w a s only on 2nd S e p t e m b e r , 1986 that the m e d i c a l d o c t o r

e x a m i n e d her and m a d e a r e p o r t that c o m p l a i n a n t had f a c i a l

i n j u r i e s v i z . a s w o l l e n eye and t w o ( 2 ) s c r a t c h e s . The h y m e n

was torn but no vaginal s m e a r s c o u l d be d e t e c t e d as the

e x a m i n a t i o n was m a d e two d a y s a f t e r the a l l e g e d i n c i d e n t .

The m e d i c a l d o c t o r f o r m e d t h e o p i n i o n t h a t r e c e n t i n t e r c o u r s e

had t a k e n p l a c e . On 2nd S e p t e m b e r , 1986 t h e a p p e l l a n t w a s

a r r e s t e d , c a u t i o n e d and c h a r g e d as a f o r e s a i d .

The appeal w a s i n i t i a l l y a g a i n s t both c o n v i c t i o n and

s e n t e n c e on the g r o u n d s t h a t in the c i r c u m s t a n c e s of the

case the trial m a g i s t r a t e should h a v e e n t e r e d a plea of not

g u i l t y , the age of the c o m p l a i n a n t w a s not p r o v e d . The s t a t e -

m e n t of f a c t s g i v e n by t h e p u b l i c p r o s e c u t o r in s u p p o r t of

the c h a r g e d i f f e r e d from the m e d i c a l e v i d e n c e in m a t e r i a l

r e s p e c t s and the s e n t e n c e w a s e x c e s s i v e .

W h e n the m a t t e r c a m e for a r g u m e n t D r . T s o t s i w h o r e p r e -

s e n t e d t h e a p p e l l a n t in t h i s m a t t e r told the c o u r t t h a t t h e

a p p e a l a g a i n s t s e n t e n c e w a s w i t h d r a w n and t h e q u e s t i o n of the

c o m p l a i n a n t ' s age a b a n d o n e d .

A c c o r d i n g to the r e c o r d of p r o c e e d i n g s w h e n , on 3rd S e p t e m b e r ,

1 9 8 6 , he a p p e a r e d b e f o r e the trial c o u r t , t h e c h a r g e w a s read

and e x p l a i n e d to the A p p e l l a n t who then p l e a d e d g u i l t y . T h a t

being s o , the trial m a g i s t r a t e had no a l t e r n a t i v e but to enter

a plea of g u i l t y .

W h a t the a p p e l l a n t is h a v i n g in mind i s , p e r h a p s , t h a t

a f t e r he had g i v e n his reply to the q u e s t i o n w h e t h e r or not he

a d m i t t e d the f a c t s as o u t l i n e d by the p u b l i c p r o s e c u t o r , the

trial m a g i s t r a t e s h o u l d h a v e a l t e r e d the "plea of g u i l t y " to

t h a t of "not g u i l t y " . In my view the m a g i s t r a t e could do so

only if the a p p e l l a n t ' s reply w a s t h a t he did not a d m i t the
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f a c t s as o u t l i n e d by the p u b l i c p r o s e c u t o r . Where the

a p p e l l a n t had as in the p r e s e n t case c a t a g o r i c a l l y told the

court t h a t he a d m i t t e d the f a c t s as o u t l i n e d by t h e p u b l i c

p r o s e c u t o r , the trial m a g i s t r a t e could n o t , in my view h a v e a l t e r e d

the plea of g u i l t y to that of not g u i l t y .

In the c i r c u m s t a n c e s of this case there is, t h e r e f o r e ,

no s u b s t a n c e in the g r o u n d of appeal that t h e m a g i s t r a t e

s h o u l d h a v e e n t e r e d a plea of not g u i l t y .

In o u t l i n i n g t h e f a c t s in his p o s s e s s i o n , the p u b l i c

p r o s e c u t o r stated that had he not p l e a d e d g u i l t y to the

c h a r g e he would h a v e a d d u c e d e v i d e n c e to show that t h e

a p p e l l a n t had had sexual i n t e r c o u r s e with the c o m p l a i n a n t .

T h e medical r e p o r t w o u l d also show that t h e d o c t o r who had

e x a m i n e d the c o m p l a i n a n t on 2nd S e p t e m b e r , 1986 f o r m e d t h e

o p i n i o n that sexual i n t e r c o u r s e had in fact r e c e n t l y t a k e n

p l a c e . T h a t g r a n t e d , I am u n a b l e to a p p r e h e n d how the

a p p e l l a n t c a n , u n d e r the 3rd g r o u n d of a p p e a l , s e r i o u s l y c o n -

tend that t h e statement of facts g i v e n by the p u b l i c p r o s e c u t o r

in s u p p o r t of the c h a r g e d i f f e r e d from the m e d i c a l e v i d e n c e

in m a t e r i a l r e s p e c t s . Indeed I was told in a r g u m e n t t h a t the

a p p e l l a n t h i m s e l f did not d i s p u t e that he had had sexual in-

t e r c o u r s e with the c o m p l a i n a n t . In my view t h e r e is no sub-

s t a n c e in the 3rd g r o u n d of appeal w h i c h m u s t also fall a w a y .

H a v i n g accepted that the a p p e l l a n t did have sexual inter-

c o u r s e with the c o m p l a i n a n t , t h e s a l i e n t q u e s t i o n was w h e t h e r

or not it was with her c o n s e n t . I have g i v e n s e r i o u s c o n -

s i d e r a t i o n to the facts t h a t when the taxi came to her bus

stop the c o m p l a i n a n t did not a l i g h t ; a f t e r the taxi had

p a s s e d the bus stop the a p p e l l a n t stopped it and p r o p o s e d

( l o v e ) to the c o m p l a i n a n t ; when she r e t u r n e d h o m e on t h e f o l -

lowing d a y , 1st S e p t e m b e r , 1986 it was only in reply to a

q u e s t i o n by her p a r e n t s that c o m p l a i n a n t r e p o r t e d that t h e

a p p e l l a n t had raped her.

Regard being had to all t h e s e facts it may well be said

at the t i m e the sexual i n t e r c o u r s e took p l a c e , the c o m p l a i n a n t

and the a p p e l l a n t w e r e l o v e r s . But can it be c o n c l u d e d , f r o m

the fact that at the time it took p l a c e , t h e a p p e l l a n t and the

c o m p l a i n a n t w e r e l o v e r s , t h a t the sexual i n t e r c o u r s e was with
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the letter's consent - I can envisage a situation where a girl

falls in love with a man but refuses to have sexual intercourse

with him - The conclusion would in my view be a non-sequitur.

According to the facts outlined by the public prosecutor

and, indeed, admitted by the appellant himself the sexual

intercourse took place without the consent of the complainant.

There is no good reason, in my view, why the trial court should

have rejected the fact admitted by the appellant that the sexual

intercourse did take place without the complainant's consent.

Assuming the correctness of the view I have taken on

this point, it must be accepted that the answer to the question

whether or not sexual intercourse took place with the consent of

the complainant is in the negative.

Although the appeal against the sentence was withdrawn

it was pointed out in argument that the sentence imposed by

the learned trial magistrate was irregular in that the appellant

was to pay a fine and serve a term of imprisonment. It is,

however, to be observed that S.62(2) of the Subordinate Courts

Proclamation No. 58 of 1938 empowered the trial magistrate to

punish the appellant by both payment of a fine and a term of

imprisonment.

The Section reads :

"(2) Any person convicted of any offence may be
punished by both such fine and such imprison-
ment or by both such imprisonment and such
whipping, but an offender shall not for the
same offence be punished both by fine and
by whipping."

If the appellant does not pay the fine, the magistrate

may decide on the legality of substituting corporal punishment

for payment of a fine. I am not convinced,therefore, that

the sentence imposed by the trial magistrate is irregular.

For the foregoing reasons, I come to the conclusion that

this appeal ought not to succeed and it is accordingly dis-

missed.

B.K. MOLAI

JUDGE
24th M a r c h , 1987.

For Appellant : M r . Tsotsi
For Crown : Miss Nku.


