
C I V / A P N / 1 0 / 8 4

IN THE HIGH COURT OF L E S O T H O

In the A p p l i c a t i o n of :

JAMES M O T L A L E T S I M O T A U N G A p p l i c a n t

and

M A H O M E D O S M A N R e s p o n d e n t

J U D G M E N T

D e l i v e r e d by the H o n . M r . J u s t i c e B.K. Molai

on the 17th day of February, 1986.

A p p l i c a n t herein has moved this C o u r t for an o r d e r

couched in the following terms :

" 1 . Rule Nisi be issued r e t u r n a b l e on a
date and time to be determined by t h e
above H o n o u r a b l e C o u r t calling upon
the R e s p o n d e n t to show cause w h y :

(a) Bataung g a r a g e at Q o a l i n g Ha S e q o b e l a ,
p r e s e n t l y occupied and used by

R e s p o n d e n t should not be closed with
immediate e f f e c t ;

(b) R e s p o n d e n t should not pay the m o n t h l y
rental in the a m o u n t of M 3 , 0 0 0 being
rental for t h e o c c u p a t i o n and use by
him of t h e said g a r a g e p r e m i s e s since
July, 1983 to d a t e ;

(c) R e s p o n d e n t should not pay interest a
tempora m o r a e at the rate of 11 p e r c e n t ;

(d) He should not pay costs of this
a p p l i c a t i o n .

2 . That p r a y e r s 1(a) and (b) a b o v e should
o p e r a t e as an interim interdict p e n d i n g t h e
f i n a l i z a t i o n of this a p p l i c a t i o n . "

T h e Rule was on 6th M a r c h , 1 9 8 4 , granted as prayed

but t h e R e s p o n d e n t s u b s e q u e n t l y opposed its c o n f i r m a t i o n .

The facts that emerged from the a f f i d a v i t s w e r e

briefly that on 17th J u n e , 1 9 8 3 , t h e A p p l i c a n t and the

R e s p o n d e n t e n t e r e d into a w r i t t e n c o n t r a c t ( A n n e x u r e D)

w h e r e b y the former agreed to sell to the latter all r i g h t s ,
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t i t l e and i n t e r e s t in and to t h e b u i l d i n g s and o t h e r

i m p r o v e m e n t s e r e c t e d w i t h t h e c o n s e n t of G o v e r n m e n t ,

e x p r e s s or i m p l i e d , and t h e g a r a g e p l a n t and e q u i p m e n t on

his u n n u m b e r e d b u s i n e s s site - s i t u a t e at Q o a l i n g in t h e

d i s t r i c t of M a s e r u , m e a s u r i n g 150 f e e t x 2 5 0 f e e t a c c o r d i n g to

T i t l e Deed N u m b e r 4 5 6 8 of 19th F e b r u a r y , 1968 ( A n n e x u r e A ) .

In t e r m s of C l a u s e 1 of t h e c o n d i t i o n s of t h e Deed

of S a l e signed by t h e p a r t i e s the p u r c h a s e p r i c e of t h e

p r o p e r t y w a s M 1 5 5 , 0 0 0 of w h i c h M 5 0 , 0 0 0 w a s to be paid by t h e

R e s p o n d e n t as a d e p o s i t into the T r u s t A c c o u n t of M e s s r s .

E.G. C o o p e r and S o n s - A t t o r n e y s of M a s e r u . T h e b a l a n c e

w a s to be paid in t w e l v e ( 1 2 ) m o n t h l y i n s t a l m e n t s c o m m e n -

cing from t h e d a t e on which t h e m i n i s t e r i a l c o n s e n t f o r

t h e t r a n s f e r of t h e p r o p e r t y would be o b t a i n e d . Indeed it

would a p p e a r that in c o n s e q u e n c e of t h e deed of s a l e , the

C o m m i s s i o n e r of Lands was a p p r o a c h e d w i t h an a p p l i c a t i o n

for lease to f a c i l i t a t e t h e r e q u i s i t e m i n i s t e r i a l c o n s e n t .

T h i s is implied in a n n e x u r e 'M' a b o u t w h i c h m o r e will be

said later in this j u d g m e n t .

It w a s c o m m o n c a u s e t h a t upon s i g n a t u r e of t h e

Deed of S a l e on 17th J u n e , 1 9 8 3 , t h e R e s p o n d e n t did pay

t h e M 5 0 , 0 0 0 into t h e T r u s t A c c o u n t of A t t o r n e y s E.G. C o o p e r

& S o n s . In t e r m s of C l a u s e 2 (of t h e Deed of S a l e ) w h i c h

p r o v i d e d t h a t o c c u p a t i o n of t h e p r o p e r t y w o u l d b e g i v e n

to t h e p u r c h a s e r on 1st J u l y , 1 9 8 3 , t h e R e s p o n d e n t did a s s u m e

o c c u p a t i o n of t h e p r o p e r t y on 1st J u l y , 1 9 8 3 . H e w a s ,

t h e r e f o r e , only a w a i t i n g t h e m i n i s t e r i a l c o n s e n t to be

o b t a i n e d so t h a t he could s t a r t c l e a r i n g t h e b a l a n c e of t h e

p u r c h a s e p r i c e in a c c o r d a n c e with t h e p r o v i s i o n s of t h e

D e e d of S a l e .

H o w e v e r , a c c o r d i n g to t h e A p p l i c a n t a f t e r t h e y had

signed t h e Deed of S a l e on 17th J u n e , 1 9 8 3 , t h e p a r t i e s held

a n o t h e r m e e t i n g d u r i n g w h i c h it w a s v e r b a l l y a g r e e d t h a t t h e y

had not f u l l y u n d e r s t o o d t h e terms of t h e D e e d of S a l e w h i c h

s h o u l d , t h e r e f o r e , b e c a n c e l l e d . A d r a f t a g r e e m e n t ( A n n e x u r e

F) to t h a t e f f e c t w a s p r e p a r e d but n e v e r s i g n e d by e i t h e r of the

p a r t i e s . N o n e t h e l e s s , f o l l o w i n g t h e a l l e g e d u n s i g n e d verbal

a g r e e m e n t , t h e a p p l i c a n t a d d r e s s e d a l e t t e r (a c o p y of w h i c h
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is annexure M) dated 14th D e c e m b e r , 1983 to t h e C o m m i s s i o n e r

of Lands a d v i s i n g him of the p a r t i e s ' a l l e g e d verbal

a g r e e m e n t and q u e s t i o n i n g the w i s d o m of his p r o c e e d i n g with

the p r o c e s s i n g of t h e a p p l i c a t i o n for the m i n i s t e r i a l c o n -

s e n t .

T h e a p p l i c a n t f u r t h e r d e p o s e d t h a t f o l l o w i n g the

a l l e g e d verbal a g r e e m e n t to cancel t h e Deed of S a l e c o n c l u d e d

on 17th J u n e , 1 9 8 3 , he and R e s p o n d e n t e n t e r e d into a n o t h e r

a g r e e m e n t w h e r e b y the latter was to pay him an a m o u n t of

M 3 , 0 0 0 per month as rental f o r the o c c u p a t i o n and the use of

the p r o p e r t y . The R e s p o n d e n t w a s , h o w e v e r , not h o n o u r i n g

the a g r e e m e n t by r e f u s i n g / n e g l e c t i n g to pay him the a m o u n t .

The R e s p o n d e n t h o t l y d i s p u t e d A p p l i c a n t ' s a v e r m e n t

t h a t f o l l o w i n g the c o n c l u s i o n of the Deed of S a l e on 17th

J u n e , 1 9 8 3 , a n o t h e r m e e t i n g w a s held during w h i c h he and

the R e s p o n d e n t v e r b a l l y agreed to cancel t h e Deed of S a l e .

We h a v e , t h e r e f o r e , t h e word of the A p p l i c a n t as a g a i n s t that

of t h e R e s p o n d e n t on t h i s p o i n t . H o w e v e r , a s s u m i n g f o r t h e

s a k e of a r g u m e n t , that the p a r t i e s did e n t e r into an a g r e e -

m e n t to cancel the Deed of S a l e , it w a s a p p l i c a n t ' s e v i d e n c e

t h a t such a g r e e m e n t was n e v e r signed by the p a r t i e s . That

b e i n g s o , the verbal a g r e e m e n t could n e v e r h a v e been valied

for C l a u s e 7 of t h e Deed of S a l e c l e a r l y p r o v i d e d :

"This Deed of S a l e c o n s t i t u t e s t h e e n t i r e
a g r e e m e n t b e t w e e n t h e p a r t i e s and no m o d i f i c a t i o n ,

v a r i a t i o n or a l t e r a t i o n t h e r e t o should be valid
unless in w r i t i n g and signed by the p a r t i e s t h e r e -
t o . " (My u n d e r l i n i n g s ) .

I do not see how an invalid a g r e e m e n t to cancel

the Deed of S a l e could h a v e , in f a c t , c a n c e l l e d i t . For t h i s

reason R e s p o n d e n t ' s c o n t e n t i o n was t h a t as f a r as he was c o n -

c e r n e d , the a g r e e m e n t c o n c l u d e d b e t w e e n him and the a p p l i c a n t

on 17th J u n e , 1983 w a s still in f o r c e . I e n t i r e l y a g r e e . It

f o l l o w s , t h e r e f o r e , t h a t if it w e r e based on t h e p u r p o r t e d

c a n c e l l a t i o n of the Deed of S a l e by t h e a l l e g e d verbal a g r e e -

m e n t , p r a y e r 1(a) of the N o t i c e of M o t i o n c a n n o t s t a n d .

It m u s t , however,be pointed out t h a t as it w a s

s u b j e c t to the m i n i s t e r g r a n t i n g his a p p r o v a l or c o n s e n t in

s o m e f u t u r e t i m e , the a g r e e m e n t e n t r e d into by t h e p a r t i e s to
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sell the property was subject to a true suspensive condition

i.e. it was n o t , as y e t , a contract of sale over the p r o p e r t y .

It was merely an agreement that the parties would enter into

such a contract when and if the m i n i s t e r gave his consent to

the parties to do so (Corondinas & Another v. Badat 1946 A . D .

548 p . 5 5 1 ) .

As regards Annexure M, the copy of the letter dated

14th D e c e m b e r , 1983, the R e s p o n d e n t deposed that it was

never copied to him and he was surprised to learn of its

e x i s t e n c e from the C o m m i s s i o n e r of L a n d s . I have looked at

A n n e x u r e M and I must say, on the face of it, there is no

indication that it was copied to the R e s p o n d e n t . I find it

d i f f i c u l t , t h e r e f o r e , to resist the inference that the

applicant wrote it behind the back of the Respondent in an

attempt to surreptitiously undermine the agreement concluded

by the parties on 17th J u n e , 1983. T h a t was patently a d i s h o -

nest act from which the applicant could not be allowed to

b e n e f i t .

The Respondent further disputed applicant's evidence

that following the conclusion of the agreement of 17th J u n e ,

1983, the parties entered into another contract whereby he was

to pay the applicant an amount of M 3 . 0 0 0 as monthly rental for

occupation and use of the property. On the contrary he (Res-

pondent) was the one who suggested by way of a c o m p r o m i s e that

he would be prepared to pay the M 3 , 0 0 0 m o n t h l y rental pending

the ministerial consent on condition that the total amount

paid would be deducted from the balance of the purchase price

as soon as it became due and payable i.e. when the ministerial

consent had been o b t a i n e d . For that purpose the Respondent

offered to prepare a draft amendment to the contract of

17th J u n e , 1983 which amendment would be signed by the parties

in a c c o r d a n c e with the provisions of Clause 7 of the Deed

of S a l e . H o w e v e r , notwithstanding repeated r e q u e s t s , applicant

refused/neglected to give him the go ahead and the Deed of Sale

remained u n a m e n d e d ,

Reading from the papers before m e , it would appear

that the Respondent did write Annexure ' C ' , the letter of 14th

N o v e m b e r , 1983, in which he accepted by way of a c o m p r o m i s e

to pay the amount of M 3 , 0 0 0 as monthly rental on conditions
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t h a t the a g r e e m e n t of 17th J u n e , 1983 was a m e n d e d in a c c o r d a n c e

with t h e p r o v i s i o n s of C l a u s e 7 of t h e Deed of S a l e and t h e

a m o u n t paid would be d e d u c t a b l e from the b a l a n c e of t h e

p u r c h a s e p r i c e when it b e c a m e due and p a y a b l e . T h e a p p l i c a n t

c l e a r l y a c c e p t e d this c o m p r o m i s e by A n n e x u r e 'G', his letter

of 18th N o v e m b e r , 1 9 8 3 . It is, h o w e v e r , c l e a r from the

l e t t e r s m a r k e d A n n e x u r e s " H " , " J " and "K" t h a t the p a r t i e s

n e v e r f i n a l i s e d t h e q u e s t i o n of a m e n d m e n t as p r o p o s e d by

t h e c o m p r o m i s e . Until this had been d o n e , it seems to m e ,

t h e r e was no reason why t h e R e s p o n d e n t should h a v e paid the

M 3 , 0 0 0 m o n t h l y rental for o c c u p a t i o n and u s e o f t h e p r o p e r t y

s i n c e J u l y , 1 9 8 3 .

In t h e light of all t h a t has been said a b o v e , it is

c l e a r t h a t the view that I t a k e is t h a t the a p p l i c a n t is not

e n t i t l e d to the r e l i e f s s o u g h t in this a p p l i c a t i o n and the

R u l e Nisi g r a n t e d on 6th M a r c h , 1984 ought to be d i s c h a r g e d

with costs to the R e s p o n d e n t . It is a c c o r d i n g l y so o r d e r e d .

B.K. MOLAI

J U D G E

17th F e b r u a r y , 1 9 8 6 .

For A p p l i c a n t : M r . K h a u o e ,

For R e s p o n d e n t : M r . T s o t s i .


