CIV/APN/60/88

IN THFE HIGH COURT 0Ol LESOTHO

In the Application of :

ELIZA 'MAKMERKEBOLA 11ME Applaicant
v
LOUISA 'M/NDHLOVU ZUMA Respondent

JUDGMENT

belivered by the Hon. Mr., Justice B.K. Molai
on the 9th day of March, 1983

This 1s an application in which the applicant has
moved, against the respondent, for an order framed in thc
+ollowing terms,

"(a) That a rule nisl be 1ssued calling upon the
respondent to show cause why she should

not be interdicted from making any further
arrangements for the burial of Charles Sipho
Zuma

(b) That the respondent be ordered to relcase
the corpse ol Lhe sa1d Zuma to applicent
for burial in Mazenod together with his
personal belongings anc documents

{c} That the respondent pay the costs of this
application in the ecvecat of opposition

(d) Thet prayer (a) above operate as = temporary
interdict preventing the respondent from
further arranging or proceeding with the
burial of the sasd Zuma on the 27th February
1988 as arranged, until the determination
hereof

(¢) That applicant be granted further and/or
alternative rclief.™

The application wes placcd before me as o matter of
vesency on 26th Febru-ry 1988 when I granted at in terms of
1he prayers in the notice of motion The rcspondent

/intimated



iatiaete” her intenlion to oppose confirmation of the
rule Affidavits were Auly filed by oither of the
Jorties.

It 15 commen causce that Siphn Zuma originally came
o1 Maputsoe, in the district of Leribe. He had o
» *ocher who was married to the respondent. The brother
v now late He also had o sistor by the name of 'Mawmpho
who 15 now married to thce femily of Khalcema Both paronts
07 LsLpho Zuma have possed away

On 11th December 1981 Sipho zuma got marricd to the
annlicant by civil rites in community of property
“olfore she got married to Sipho Zvma the applicant
rlrendy owned a sate at Mozenod She had bualt » one
roomcc house on the site Following their marriage Sipho
vma and the opplicant stayed ot the home of the Respondent
~ne her husband 2t T.Y Jfor about 7 months ~fter which
thay moved to the applicent's housce at Mezenod They
cruended the house whach the applicant had previously
ovrlt on her site atl Mazenon 51 pho Zumna ocauircd
novher residentiel site at Mazoned as cvidenced by o
cory of FPorm C whach 1s ennexed tco the Replying affidavit

According to the applicont 1t wes the intention of
“1sho 7uma and hersclf{ to build a permancent metrimonial
hovse on the sccond sitc acaquired by Sipho Zuma Thas
15 not nisputed by the respondent znd I find no goon
censon to doubt that Sipho Zuma and the applicent had a
cevrled mind to live permancntly At Mazenod To hold the
contrary would leave no justification why Sipho Zuma
had ©2 ecquire a residential 31te ot Mazenord

It 1s also common causc that Juring December, 1987
v1nho Zuma was at his home ot Mezenod following his
rcturn from hais place of work at the mines in the Republic
o outh Afraca In 'ebruary, 1988 he went to Maputsoe
1> heve hais contract rencwed before proceeding to his
ol~ce of work in the Republac of South Afraca  However,
on 12th February 1988 the epplicant received news from
the rospondent thet Siphe Zume hed passed away at the mines
1 Lhe Nepublic of South :frico On 14th February 1988
ch» was informed, agnin by the respondent, thrt the famaly

/had
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hoo decaded that the burial »f Sipho Zuna wes to take
pl~cce ot Meputsoe tpplicant obgecled tn the family's
. ccisicn that her late husband, Sipho Zume, should be
Lot at Maputsoe  She expresscrl her wish that the
Jeeeased should be buried at Mazencd where he and

e sell had established their matrimoni~l home

Notwathstanding her expressed wish regarding the plac.
wiaere her late husband should be buried the applicent
wes, on 24th Februsry 1988 informed by the respondent
ot oone Makhubu that the body of thoe late Sipho Zums was
co be buried at Maputsoce on Seturd~y 27th Februeory, 1988
10 occordance with the fomily decusion Conscquently
vho applicent epproached this Court for an order As

. C.rementioned

There c¢2n be no doubt, on the pancrs before me
chicl the late Sipho Zume wes legally married to the
onolicent who 1s, therefore, his lawrlful widow There 1s
no suggestion that when he passced awey the deceasced left
- nicle 1ssue whe 18 his hiorwr Ve can safely sssume,
therefore, thet the deccased, Sapho Zume, “diced leeving
che opplicant, his widow ond no nole issuc whe 18 the

]
neL”

This court has, in numerous flecilsions, pointed out
tiirt where a married man dies leaving no nale hexrr, the
wvxsh of his widow as to how ond where the romains of her

ccersed husband sre to be put tu rest must be given
greforence - vide Methibeli vs Chobalela CIV/APN/76/85
(vnreported) Mabona vs Mabona CIV/APN/280/86 (unrcported)
m the instant case the frmily Jceision to bury the late
- 15ho Zuma at Mapulsce completely dasregords the wish of
s wiidow, the applicant, th=t the deccased should be
buricd at Mezenod where the matramonial home has been

o wablished On the authoraity of the abovementioned
cceisions 1t 1s the waish of the applicent, 2s the lawful
oy of the lete Sipho Zume, thet must prevail

T would accorrdingly confirm the rule nisi grantoed
o 26th IPebruary, 1988 seve that,lhis being a family, disput |

/no
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no ur’er 18 made as to cosus

JUDCGE,
9th March, 1988

Sov fipplicant @ Mr Molete
‘o0 Lespondent : Mr  Moorcsa



