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IN THE AIGH COQURT OF LESOTHO

In the Appeal of

FOKOTSANE MAKOPO Appellant
v
R E X Respondent

JUDGMENT

Delivered by the Hon, Mr, Justice M.,P. Mcfokeng
on the 31st day of October, 1983,

The appellant was charged before the Subordinate Court
Thaba-Tseka with contravening the Stock Theft Proclamation
80 of 1921 (as amended) 1t being alleged that during November
1980 he stole 53 sheep at a cattle-post being the property
or in the lawful possession of the complainant (Botsonyana
Seema)., He pleaded not guilty but was ultimately convicted

and sentenced toserve a term of imprisonment of two years,

The evidence 1s briefly to the effect that the animals
were, in fact, in the care of one Sebolai Paki (PW.2) as
the true owner was working in the Goldfields. The complainant's
evidence 1s that in 1980 he received a report concerning
his sheep. However, he did not come home immedizately but

after a year. His earmarks are * R/E : Winkelhazak behind
and % moon infront.

L/E : Winkelhaak behind
and 4 moon infront.

He conceded that he was not sure as to how many rams and ewes

were missing as "I was not at home, all is what I was told."

/He searched



He searched for has mi531ng sheep until he found
33 of them at the polace-pound, This was in 1983. They
still had their ™usual earmarks" but anbther had been
added viz a stump. Under cross-examination of the
appellant (who was unrepresented) he admitted that they
lived very far apart and that he did not know the appellant's
cattle-post., Appellant then put to the complainant that
his earmark was :

"Winkelhaak behind both ears and Thejane

infront of both ears."
Complainant further disputed that the animals, which
were the subject-matter of the charge, had no Thejane

mark,

Sebolai deposed that the 53 sheep disappeared
while they grazed together with his goats. He wrote a
letter to the complainant about the occurrance. This
was 1n 1980, He looked for them and found 33 of them
at the police compound. The rams were nomore there,
The earmarks were not removed and were still visible,
However, to the earmarks had been added a stump earmark.
Nobody had been allowed to temper with the earmarks
(that is if they were at all). Only full grown up sheep
disappeared in 1980, When asked by the Court he said the
sheep before Court bore no Thejane earmark, He had seen

them. There were also hamels amongst them.

Moreruoa Selebalo 18 a veterinary officer. 1In
May 1982 he was called to examine many animals at the
pound Amongst these animals were the 33 sheep before

Court They had old and fresh earmarks. He says "I do
/not .



-2

not know earmarks, but, stump, wos one of the fresh
earmarks®. He did not remark because "in fact I know

very little about earmarks *

Tpr. Tokolo 15 2 policc officer He, and Tpr.
Mahamo were on what 1s called stock theft draive. It is
a raid They reached the cattle-post of the accused.
He was absent They found his herdmen (one of whom 1is
his mother). The police were allowed to inspect the
animals. They found some with fresh earmarks. There
were 33 sheep They had both o0ld and fresh earmarks..
The earmarks were as follows.
1/E 0ld Winkelhaak behaind, 0l1d
% moon ainfront fresh stump,
L/T old Winkclhaak behind, old
4 moon infront fresh stump
Some anamals had only old earmarks. They were marked,
(1) R/®E Uinkelhazk behind, Thejane infront
L/E Stump and %% infront and behind (monoto)

(11) R/% Winkelhaak behind Thejanc (two 3 moons)
infront.

L/T Winkelhaak infront and Thejane infront
(112) R/Z Wainkelhaak infront and % moon behind

L/% Stump and "monoto"
The herdmen gave explanations concerning these three
set of earmarks. They, themselves, said they had no
animals of their own. They were asked for an explanation
concerning the sheep with fresh earmarks They dad so
in the absence of the accused It 15 then said that

accused was "confronted with his herdmen." His explanations

were "many®, Firstly he said that the sheep had been

/earmarked ...
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earmerken for his younger mother (onc of the herdmen)
without the latter's consent. Secondly, he said that

the sheep were from one Tsupa from Lesobeng

The witness was not satisfirod with both explanations
He went to verify the explanation concerning Tsupa It
was discovered he had died long time ago Only his wife
and son Moletsane were found Moletsane was brought to
the pound. Whether the accused was prcsent 1t 1s not
stated. However, accused's own brother denied what the

former had said. Accused was cautioned and arrested

Under cross-examination he stated that he had arrested

only one herdman because he was in actual possession

The prosecutor informed the Court publicly that
he would call two witnesses One would depose to the
usual earmarks of the accused and the other (Malefetsane)
that the animals before Court are not "“those he paid
Lobola with to accuscd ¥ However, he never called these
witnesses and therc 1s an insinuvation that the esccused
agreed to all this as a rcsult the witnesses were not

called. The Crown then closed 1ts case

Accused elected to give evidencc. He said that
the sheep before Court were his property. They were
found an has kraal. His brother, Masole had earmarked
the sheep. He had informed his wife about that incident.
He came home and found that lMasole had becn arrested.

He had only been to Maseru

He mounted his horse and went to Thaba-Tseks. He
Found has brother and the 33 shcep  Masole explained

that the sheep were his (accused) property He hed

/carmarked .



cacmerkeo Lhom wa thout his (accusel) consent He then
csked the pelace to releasc his sheep to him  They said
nvestigations were still underway as they suspected that

the sheep were stolen.

lasole was actually charged with the theft of those
sheep Nokolo never asked him to bring any documents from
Tsupa He said he lived quite ncar the complainant who, there-

rore, ought to have seen the sheep a long time before

Under cross-examination an i1ssue was made of the
fact he did not cross-examine witncsses on certain points
and therefore that evidence becomes the complete truth.

He said he took action immediately he received a report
that Masole had earmarkod the sheep without his consent

He agrecd that his carmerks were more or less the same

as thosc of the complainant e~xcept that his had "thejane."
He had been with his chief when he went to the Charge
Office

Chief Shoaepane together with accused brought
Masole to the charge office. He had becen found with
sheep with frecsh carmarks They had bcoen earmarked by
Masole. He had soad they werce his brother's animals,
The animals were in the pound. The {resh earmark was stump
He was not surec whether accused's old earmarks were as

2 result therecof obliterated,

Accused has two familaies I'or one the earmarks oare.

Stump and Monoto (He forgets
the ear) One ear 1s winkelhaak
behind and Thejane infront

two ¥ moons)

¥Yor Mafolane Vinkelhaak behind two ears
and % moons infront both ears.

/For



ror the thard wife ‘Tainkelhonk infront of one

car and } wmoon behind stump
and monoto one ear He does
not remember the other car

Under cross~cxamination he stoted that the sheep he saw

2t the police pound were not thosc of the accused

Masole has no carrarks of his own. The animals cught to

be earmarked before a chiel and not in the veld. Accused

did bring animals to be registered for cermerks because

the old marks had been obliterated. He had reported that

h1s animals had been earmarked by somebody else.

Masole gave c¢vidence for the defence. He told the
police that some animals had fresh earmarks and that he
had done so He had added the sturp. He had also added
winkelhaak and % moons infront to come, He an fact,
effected many addaitions He did 211 this because he was
tired of living in the mountains He had asked the
accused for his share but dic¢ not get 1t. He had said
he would give him 33 sheep  That is why he earmarked
that nunber  Mokolo did not tell the truth when he said
accused had earmarked them He, Masole, had never saind

30 Compleinant 18 not truthful cither when he says those

are his sheep

The sheep earmarked were those with two teeth an

that yeor and all others had full teeth

Another herdboy of the cccused gave evidence for
the defence The police tfound sheep which had beeéen
earmarked by Masole They were accused's sheep. He
knew them., He went toreport to IFokotsane but found him
away. 30 he only found women. Accused on his arrival
had¢ taken him to the police where he gave & full expla-

nation to 7okolo. However, what the latter told the
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Court whet he 1s alleged to have sz21d about the earmarks
15 all a falschood It 15 Mesole who carmarked the sheep.
He had identified the sheep wtn the police pound. He
corroborated Masole as to the earmerks after the addaitions
Masole had destroyed the thejane and only left the ¥

moons. He denied that accused would dismiss him 1f he

did not give cvadencce favourable to him (accused).

The aquestion now 1s: has this resulted in a substantiel
miscerriage of Justice occuring In other words, would
the gury properly directed inevitably heve nevertheless

acourtted the accused (Voolmington v The Director of

Public Proscectulons 1935 A C atb 485 and 492 )

There are very disquicting features in this cese.
The lapsc of time between the Aisappeorance of the shecp
and their [finding 18 far too gre~t 1o allow the doctrinc
of recent possession to be brought into play It 1s true
that an owner of an animal can possess 1t through hais
herdboy but 1t will be stretching the doctrine of recent
possaession too far 1f in the circurstances of the present
case 1t can be safely inflerred thet the accused stole
the animals., The lengthy lapse of time may lead to very

msafe 1dentification of ithe anamals., (lphuthi v Rex,

1974 5 L. L 423 at 246B C) Mokebane Phaleso v Rcx
Ct /£/56/1969)

The learned magistrate, in my view, did not
exercise that degree of caution which 1s so necessary
when he has an unrepresenicd sccuserd before him he Jed
in evidence which was highly progjgudicial to the accused
He a21llowed the prosecutor through his police witness,

Tokolo, to say that eccused's herdmen said he had tempered
Jwith . .



car-marks of animals. Hpwever, when this was saad,

1t 15 alleged that the accused was not there It was

only later that accused and the herdmen are alleged to
have becn confronted. This should not have been allowed
by the learned Judicial offacer It 18 never a fair
nethod of investigation to confront accused with another
co-~-occused., However, this alone, docs not cntitle the
appellant to have his conviction set aside (R v Mthlongo,

1949(2) 54 552 (2))

It must be statcd aurte cleerly thet a legal
practitiones 15 not entitled as of right to acdd to the
grounds of appeel and he may certainly not do so as 1n
the present casc, after the expiry ol the pericds laid
down by the Rules of the Subordincte Court The ouvestion
whether or not thais should be done 1s one of discretion
by this Court. There must be an explanation why 1t 1s
necessery to amend the grounds of eppeel All these

things heve not been done in this case (iL v Mohamed,

1954(3) S 317 I v Krugoer ¢ Others 1954(3) rA 816)

The leerned magistreto, conseauently, has not commented

on the new grounds of appeal.

The accuserd 1s alleged to have made two conflicting
stotoments ahout has posscssion of the anamals before
Court That 15 all the Crown could say and no morco Cn
the other hand, the accused hos becon emphatic that the
sheep before Court arc his property He has called
ecvidence, which has not been contradicted. It however,
negates what the herdmen arc alleged to have said to
"ol olo It wi1ll be rccallcd that one was in custody and
the other not They could not have hed time to concoct

/a story ..



a story such as they told the Court. The evidence of
wokolo could have becn made stronger by the production

of the conflicting statements wherever they might have
been rccorded at the +time they were made, even though

1t 15 not explained how 1t cemme about that he made two
coniflicting statements to the seme police officer, such
cvidence was not produccd. Vhere,; therefore, therc is

a possibality that accused story as 1t stands may be true,

he should be acauitted (Xhoto Mahata v Rex, HCTLR 177).

It 1s not proper to convict -n accused person on evidence
which 1s doubtful However, 1t 1s sometimes explained
thnt for the Court to accopt on explanation by an
accused, the explenation nced not be true IT 2t 1s

reasonably, possibly true the cccused -would be acquitted.

The evidence of the Veverinary officer i1s shocking.
If he did not know earmarks, whe then told him that the
additional earmerk was a sturip” The whole of his evidence
18 Jusit 2 lot of hear scy vhich the wagistrate should
have disallowed particulzely as he had such sn onerous
duty of havang an unrepressnted accused before ham As
I sai1d he should have been extremely ceutious or alert.

He did not do so.

The learned megistrate's conclusion at the inspection
in loco that there had been no thejene earmark wes a
devagting piece of evidence against accused The accused
coule not, of course, cross cramine the learncd magistrate

a¢ 1o how he arrived at that importent conclusion

The learned magistrate allowed the prosecutor
to adopt ¢ strange proccdurce whercby an unrepresented
accused 1s purportedly made 1o dispense with two Crown

wlithesses I am 2t o lose as to what this procedure was
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suppoesed to achieve., If 1t 15 meant theat the accused
had admitted the statemenis thov had wade to the police
I have not heard of such a nrocedure before. In any
event, no such statements form parl of the evidence 1in
this case The sole purposc of this strsnge exercise,
wa:z to further prejudice tho cccused in his defence. It

was co intimidate him

The Crown's casec 1s doubtful 2nd the gencral rule
15 that the accused must be given that bencfit There
are too many ivregularities which, in my viecw, have
resultod in sthe failure of Justice which simply means
that the Crown has ciled to prove 1ts case beyond

reasonnrble doubt.

In the result the erppeal ought to be upheld, and

1t 1s accordingly so ordered

L4

In terms of Sec 56{(a) of CP & T 1981 1t 1s
hereby ovrdered that 33 shcep taken Ifrom the occcused's

cettlepost be returned to him

or the fppellant Mr Tsotsa

Yfor the Crown Miss Mhu



