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IN THE HIGH COURT OF LESQTHC

In the Application of -

JOHN JESUS VIVIEROS Apnlicent
v
REX Respondent

REASONS FOR JUDGHMENT

Filed by the Hon., Chief Justice, lir, Justaice T,S.
Cotren on the 15th dey of November, 1982
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This 1s &n application to the High Court o review
cramine) proccedings and  order 2 M"new Lriol" or cTaiermaiively
"to direct the trial megistralie Lo heer 2 nlee 1n mitigation®
by en accuced nerson sentenced Lo <1x ronths imprisonment
vizthout the ontion of a fine imnosed upon h'm by 2 magistrete
1n Imseru for the offence of Trilure Lo stop armcdrately.
after accident in vhich a person dies or 1s ingured conirery
to 5.122(1)(a) reed viath ss 2(2) of ihe Road Traffic and
Tronspoyt Order 1970, end or ~ltiernetively an sppesl against

ihe «<ubsloniive sentence of imprisonment,

On R/Lh tvNovemher 1632 I varied the aentence 4o a fine of
L5000 or vo & montns 1rprisomien™ in defeult of payment.,

T sard rez2sons v 11 pe grven 12tier and these nov follov.

The 2pplicant/2nnell ni - »s reuresenced a2l the iria)

by I'r, atitorney Misoapgr, The zenliceat/annellznt says he
i

nsiroried his 2lio mey an effeclt 1o nlerd ot gpnliy bednse
ne nrd Lold ham tazii he r 35 not avire il he had hatl a
pedesirien,  Iv, e soenr denres Yhas in n ~ffHhaevait he hrs
Trled 3t tne inei#srvce of Crovn cowwnsel, The fect of 1he mettier

s tn?t ibhe record shovs that charge v2s read Lo the zrpliceri/
zppellant tnd the plea of guilily came fron his mouth =nd not
Lir, nesoebits, “hat himnened vetveen client snd aivorney

before cernnot be <subjyeci wo Turiher enouiry anless 1l s

cenensirered that e, o~ acao hed aeted freadolenily,
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At the end of the outline of the case by the prosecutor
the record shows that avplicant/appellant was again personally
asked if he admits the facts and he said he did. If we
e>amine the applaicent/appellant's affidavat we will see at
peragraphs 3(c) and 4 that he was aware that something might
have pgone amiss because he says he nearly ren over a man who
suddenly entered his path a2nd swerved to avoid him., He adds
however that he did so successfully and need not have stopped
because he felt and heard nothing., He averred that he had a
large sized truck but his affidavit came after he realised
the severity of the sentence imnosed. The truth lies perhaps
somevhere 1n hetuveen, viz, that having successfully avoided
killing ihe nedestrien, he thought any ingury he might have
received wovld have been slight and he continued on his way,
The ainjuries vere not an fact slight.

As for mitigation lir, llesoebi did his best as c#n bhe
<een from pege 5 of i1he record of nroceedings.

This 18 not the case of a3 simnle uneducated and
unreoresented accused uvnere a mysunderstiending was likely to

have occurred.

The znnlrcation for reviev must therefore be dismissed,
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conviceinns, (ei1ther on irsffic or olher offences) 1s only aged

e sentence hovever has siruck me o5 harsh ronsiaering
that accused pleeded gurliy, h~d 1o nrevious

20, vag ahout 1o enler 1nilo matrimony and (subsenuently io
2narehengion) did coonerzte utih Lthe tveffic police, Furthermnore
the learned negistretiets sense of c¢nual gustice to 211 #2vpesrs

tn bave sbhendoned her for she look inio s2ceoumt the copellznits
rece end/or natroralivy 23 =n ageraveisns Soelor, Ve have no
evidence 1hal other r res (of theiever shzde) and or rnon Tecoliho
n=tionzls are vorst raffic offenders ithen Re=ovrhos and/or

Tezotno nN2iyonAal=s,

'he eore2l 2p2arsl ~envence 23 flloted and varied £5
kgl
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For tonticent: tir. Sello

For Re-roncent: r, ¥Xap2.31




